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Docket Entries 
Petition 


Reply to Amended Answer 

Motion for Continuance 

Affidavit in Support of Motion for Continuance 
Excerpts from Trial Proceedings 

Subpoena to the Secretary of the Treasury 
Stipulation of Facts 

Exhibit 5-C 

Exhibit 6-D 


Memorandum Findings of Fact and Opinion 


Decision 


Motion for Reconsideration of the Memoran- 
dum Findings of Fact and Opinion and the 
Decision 


Motion for Leave To Amend Petition To Con- 
form to the Proof 


Amendment to Petition 


Petition for Review 


DOCKET ENTRIES 


Petition received and filed. Taxpayer no- 
tified. Fee paid. 

Copy of petition served on General Counsel. 
Answer filed by Resp. Served 10/3/56 
Request for hearing in N.Y. filed by Resp. 
Granted 10/2/56. 

Served 10/3/56. 


Motion to Dismiss case for (a) lack of Juris- 
diction or (b) in the Alternative for Failure 
Properly to Prosecute, filed by Respondent. 
Order entd by Court that case be dismissed 
for Lack of Juris. unless petr. on or before 
March 14, 1962 files Written Objection to 
Resp. Mot. to Dismiss, setting forth facts, 
supported by Appropriate Documentary Evi- 
dence establishing fact that Court has Juris. 
Served Feb. 7, 1962. 

Petr's. Objections to resp.'s motion to dis- 
miss filed. 

Served 3/12/62. 

Memorandum Opinion filed, Judge Tietjens. 
An Order will be entered denying resp.'s 
motion to dismiss. Served 3/23/62. 

Order entd denying Respondent's Motion to 
Dismiss. 

Served 3/23/62. 

Memorandum in support of Motion to dis- 
miss for lack of Juris. and in alternative 
for failure to prosecute filed by resp. 
Served 5/10/62. 

Motion by resp. for leave to file Amend- 
ment to Answer filed. Amendment to An- 
swer lodged. Granted 5/9/62. 
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Motion by resp. to reconsider Opinion and 
vacate order, and case be dismissed on 
grounds set forth in motion filed Feb. 6, 
1962. 

Memorandum in support of Motion to with- 
draw Order and Opinion, and in Answer to 
Petr's Objecs. to Motion to Dismiss. 
Served 5/10/62. 

Order entd granting Motion for Leave to 
file Amendment to Answer lodged April 20, 
1962; Amendment to Answer filed; Petr. 
granted 15 days from May 9, 1962 (May 24, 
1962) to file Reply to Amendment to An- 


swer; 
Order entd denying Respondent's Motion to 
reconsider Court's Opinion and to Vacate 
Its Order; 

Order entd that Jurisdictional issue raised 
by Pleadings as Amended, be and same is 


hereby severed from other issues raised, 
for reasons set forth in Memorandum Sur 
Order entd simultaneously with this Order: 
Further Ordered, that hearing of such (Ju- 
ris) issue be held at Courtroom, Washing- 
ton, D.C., June 12, 1962, 10:00 A.M., and 
that at such hearing petr. show cause why 
petition herein should not be dismissed for 
lack of juris. 

Served 5/10/62. 

Reply to Amended Answer filed by petr. 
Served 5/22/62. 

Affidavit in opposition to motion to dismiss 
filed by petr. 

Served 5/22/62. 

Motion by petr. to quash subpena duces 
tecum dated June 5, 1962, to Philip Bart, 
requiring his appearance before the Court 
on June 12, 1962. Served on resp. with "No 


June 12 


June 25 
July 11 


July 12 
July 12 
July 30 
Aug. 1 


Sept. 14 


Sept. 14 


Sept. 20 


Action" June 8, 1962 (per Judge Withey's of- 
fice). 
Denied 6/12/62. Served 6/21/62. 
Hearing at Washington, D.C. by Judge 
Withey. Order to Show Cause why petition 
should not be dismissed for lack of juris- 
diction - C.A.V. Petr. motion to quash sub- 
poena duces tecum - Denied June 12, 1962. 
Original Briefs due - July 12, 1962. 
Reply Briefs due - August 1, 1962. 

(C.A.V. - Judge Withey) 
Transcript of Hrg. June 12, 1962 rec'd. 
Brief for petr. following Hearing on Juris- 
diction filed. 
Served 7/13/62. 
Brief for resp. filed. Served July 13, 1962. 
Motion by resp. to have exhibit marked in 
evidence. Exhibit A attached. 
Granted 7/19/62. Served 7/20/62. 
Reply Brief for Petr. filed. 
Served 8/2/62. 
Reply Brief for Resp. filed. 
Served 8/2/62. 
Findings of Fact and Opinion filed. Judge 
Withey. 
Served 9/14/62. 
Order of Dismissal entered, Judge Withey. 
Served 9/14/62. 
Motion by petr. for review of the Decision 
of the Division. (Full Court). Denied 
Sept. 24, 1962. 
Served 9/25/62. 


APPELLATE PROCEEDINGS 


Petition for Review by U.S.C.A., District of 
Columbia Circuit, filed by petr. 
Proof of Service of pet. for rev. filed. 


June 23 


Aug. 27 


Sept. 3 


Designation of Contents of Record filed: 
statement of service thereon. 

Designation of Additional Portions of Record 
on Review filed; statement of service there- 
on. 


Request for Supplement to Record on Re- 
view filed by Resp.; statement of service 
thereon. 

Record on Review & certified Supplement 
delivered to Clerk, U.S.C.A., District of 
Columbia Circuit. 


Certified copy of Judgment of U.S.C.A., 
District of Columbia Circuit, reversing 
order of Tax Court, and remanding case 
for proceedings not inconsistent with opin- 
ion, filed. 

Notice of change of address for John J. Abt 
filed. Served 6/24/64. 

Motion by resp. for change of designation of 
place of hearing from New York, to Wash- 
ington, D.C. 

Notice of hrg. Sept. 23, 1964, Washington, 
D.C. on resp's. motion to change place of 
trial. 

Served Sept. 3, 1964. 

Order, that hearing on respondent's motion 
for change of designation of place of hear- 
ing is continued to Oct. 28, 1964, at Wash., 
D.C. 

Served Sept. 11, 1964. 

Motion by resp. to strike portions of peti- 
tion. Denied 1/21/65. 

Served 1/22/65. 

Notice of hrg Oct. 28, 1964, Washington, 


D.C., on resp's. motion to strike portions 
of petition. 

Served 9/22/64. 

Hrg. before Judge Withey - Washington, 
D.C. Resp's. motion to change place of 
trial from N.Y., N.Y. to Wash., D.C. De- 
nied. Served 10/29/64. Resp's. motion to 
strike portions of petition - C.A.V. Briefs 
due Nov. 30, 1964. Reply briefs due Dec. 
15, 1964. 

Transcript of Hearing of October 28, 1964. 
received. 

Order entered, that case is calendared for 
trial at 10:00 A.M., Monday, March 22, 
1965, at Room 820A, News Bldg., 220 East 
42nd Street. New York, New York. Served 
Nov. 9, 1964. 

Petitioner's Brief in opposition to Com- 
missioner's motion to strike portions of 
the petition. Served on C.R. Wilson, Jr. 
in person, 12/7/64. 

Motion by resp. for ext. of time for filing 
his memorandum in support of motion to 
strike certain allegations in the petition in 
this proceeding, be extended from Nov. 
27th to Dec. 4, 1964. Granted Dec. 1, 1964. 
Brief in support of Respondent's motion to 
strike filed by Resp. Served Dec. 7, 1964. 
Motion by petr. for extension of time to De- 
cember 22, 1964, for filing Reply to the 
Brief of respondent in support of his mo- 
tion to strike. Granted 12/11/64. 

Reply Brief filed by petitioner. Served 
Dec. 22, 1964. 

Memorandum Reply Brief in support of 
resp's. motion to strike, filed by resp. 
Served Dec. 22, 1964. 


Motion by resp. for leave to file Amended 
Answer filed. Amended answer lodged. 
Granted Feb. 17, 1965. Served 2/17/65. 
Amended Answer filed by resp. Served 
Feb. 17, 1965. 

Order, that petitioner have fifteen days 
from date of Service of the Amended An- 
swer to file Reply. Served 2/17/65. 

Entry of appearance of Joseph Forer as 
counsel filed. Served 12/24/65. 

Reply to Amended Answer filed by peti- 
tioner. Served Feb. 26, 1965. 

Motion by petr. for continuance from 
March 22, 1965, at New York, N.Y., affi- 
davit in support of motion for continuance 
attached. Denied 3/12/65. Served Mar. 
12, 1965. 

Motion by resp. to quash subpoena filed. 
Motion by attorney for Dept. of Justice, to 
quash subpoena filed. ; 
Trial at New York, New York, by Judge 
Withey. Exhibit 11 (Identification only) - 
Lodged. Court's action 1/21/65 denying 
resp's. motion to strike, (filed 9/17/64), 
vacated and the motion to strike is granted 
except part of Para. 4(E) of the petition. 
Respondent's motion to quash subpoena 
(filed 3/19/65), Court will not grant resp's. 
motion, but will rule on each item of evi- 
dence as presented/ Motion to quash sub- 
poena (filed 3/19/65) by attorney for Dept. 
of Justice - No Action. Subpoenas of Attor- 
ney General and Secretary of the Treasury 
filed at New York, on March 22, 1965, by 
petr. Stipulation of facts filed with Jt. 
Exhs. attached and Petr's. Ex. 8. Original 
briefs due May 6, 1965. Reply briefs due 
June 7, 1965. 


May 11 
June 10 


June 10 


June 18 


Oct. 6 


Under Submission - Judge Withey 


Order, that the Court's action of Jan. 21, 
1965, denying respondent's motion to strike, 
which was filed Sept. 17, 1964, is vacated, 
except as to that part of para. 4(E) of the 
petition. Served 4/15/65. 

Transcript of Trial of March 22, 1965, re- 
ceived. 

Original brief filed by petitioner. 

Motion by resp. for leave to file brief for 
respondent out of time filed. Brief for re- 
pondent lodged. Granted May 11, 1965. 
Served May 11, 1965. 

Brief for Respondent filed. Served May 11, 
1965. 

Reply brief filed by petr. Served June 21, 
1965. 

Motion by resp. for extension of time to file 
reply brief from June 10, 1965, to June 18, 
1965. Granted 6/11/65. Served 6/14/65. 
Reply brief filed by respondent. Served 
June 21, 1965. 

Memorandum Findings of Fact and Opinion 
filed. Judge Withey. Decision will be en- 
tered for the respondent. Served October 6, 
1965. 

Decision entered, Judge Withey. Served 
Oct. 6, 1965. 

Motion by petr. for leave to amend petition 
to conform to proof filed. Amendment to 
petition lodged. Denied Nov. 9, 1965. 
Served Nov. 10, 1965. 

Motion by petr. for reconsideration of the 
Memorandum Findings of Fact and Opinion 
and the Decision. Denied 11/9/65. Served 
11/10/65. 


8 


Memorandum in Support of petitioner's 
motion for reconsideration and for leave to 
amend petition filed by petr. Served 
11/10/65. 


APPELLATE PROCEEDINGS 
SEEM EDINGS — 


Petition for review by U.S.C.A., District of 
Columbia Circuit, filed by petr. 

Notice, to the parties, of filing petition for 
review; with proof of service by respat. 
thereon, filed. Served 2/7/66. 

Notice. to the parties, of date for trans- 
mission of the record filed. Served 2/7/66. 
Designation of Contents of record on re- 
view, with certificate of service by mail 
thereon, filed. 


THE TAX COURT OF THE UNITED STATES 
Docket No. 63763 


Communist Party of the U.S.A., 
Petitioner, 


Vv. 


Commissioner of Internal Revenue, 
Respondent. 


PETITION 
(Filed August 14, 1956) 


The above-named petitioner hereby petitions for a 
redetermination of the deficiency set forth by the Com- 
missioner of Internal Revenue in his notice of defi- 
ciency, A:NSM:90D, dated May 18, 1956, and as a basis 
of its proceeding alleges as follows: 


1. The petitioner is an unincorporated association 
with principal office at 101 West 16th Street, New York, 
New York. No return was filed for the period here in- 
volved. 


2. The notice of deficiency (a copy of which is at- 
tached and marked Exhibit A) was mailed to petitioner 
on May 18, 1956. 


3. The deficiencies as determined by the Commis- 
sioner are in income and excess profits taxes in the 
amount of $261,050.38 together with a delinquency pen- 
alty in the amount of $65,262.60. The entire amount of 
the taxes and penalty is in dispute. 


4. The determination of tax set forth in the said no- 
tice of deficiency is based on the following errors: 


A. Petitioner had no taxable income in 1951. 
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B. Petitioner is and was exempt from income tax 
under section 101 of the Internal Revenue Code of 1939. 


C. The Commissioner and his predecessors re- 
garded and treated petitioner as exempt from income 
taxes at all times from the date of its organization in 
1919 until in or about the year 1955. 


D. The action of the Commissioner in Singling out 
petitioner, a political party, for taxation under the in- 
come tax laws while continuing to treat all other politi- 
cal parties as exempt from such taxation is arbitrary 
and discriminatory, denies petitioner due process of 
law, and violates rights guaranteed to it by the First 
Amendment. 


E. The deficiency does not represent a bona fide 
estimate of petitioner's tax liability but was arbitrarily 
and unlawfully determined and assessed for the purpose 
and with the effect of subjecting petitioner to intolerable 
penalties for its failure to keep and maintain books and 


records in conformity with the provisions of the income 
tax laws, notwithstanding more than thirty-five years of 
acquiescence by the Commissioner and his predeces- 
sors in the position of the petitioner that it is not sub- 
ject to the income tax laws, including the provisions 
thereof with respect to books and records. 


5. The facts upon which the petitioner relies as the 
basis ot this proceeding are as follows: 


A. Petitioner was organized in 1919 as a national 
political party and, with the exception of a period of ap- 
proximately twelve months in the years 1944-45, has 
been in continuous existence as a national political party 
Since that date, having a national headquarters and 
members, affiliated local clubs, and state and district 
organizations throughout the country. 


B. Throughout its existence, petitioner has partic- 
ipated in local, state and national elections. On some 
occasions, it has nominated its own candidates for pub- 
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lic office. On others, it has Supported the candidates of 
other political parties who, in its judgment, merited 
such support. It has adopted and sought public support 
for platforms and programs on public questions, has 
campaigned for and against legislation and other forms 
of governmental action, and has carried on educational 
and other activity of a character traditionally engaged in 
by political parties and working-class organizations. In 
connection with these activities, it has sponsored and 
held public meetings, utilized the radio and television, 
issued and distributed literature and exercised other 
rights secured by the First Amendment. 


C. Substantially all of the funds of the petitioner, in- 
cluding its funds for the year 1951, have been derived 
from dues, initiation fees and assessments received 
from its members and from gifts by members and 
others. In addition, petitioner has received occasional 
and insubstantial income from the sale of admission 
tickets to public meetings and affairs which income has 
in each case been offset by the expenses of holding the 
meeting or affair. During each year of its existence, 
including the year 1951, the expenditures by petitioner 
in the conduct of its affairs have substantially exceeded 
the funds derived by it from dues, initiation fees and as- 
sessments, and the deficit has been provided for by 
gifts as aforesaid. 


D. Petitioner does not furnish its members with 
goods, services or other valuable consideration for the 
initiation fees, dues and assessments received from 
them. Such initiation fees, dues and assessments are 
in the nature of gifts to petitioner and do not constitute 
gross income to it within the meaning of the Internal 
Revenue Code of 1939. 


E. On information and belief, the Treasury Depart - 
ment has never required the Republican, Democratic, 
Progressive or Socialist Parties or any political party, 
other than petitioner, to file an income tax return, nor 
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have income tax returns ever been filed by political 
parties, nor has the Treasury Department ever asses- 
sed, demanded or attempted to collect income taxes 
from a political party, except from the petitioner. 
Moreover, on information and belief, the Treasury De- 
partment has never required a political party to make 
application for exemption from federal income taxes 
as an exempt organization or to file information re- 
turns as an exempt organization. 


F. From the date of the organization of petitioner 
in 1919 until in or about the year 1954, the Treasury 
Department never demanded that petitioner file an in- 
come tax return, never made a request to examine its 
books and records for the purpose of determining 
whether or not it was liable for income taxes, never 
notified it to keep books and records as required by the 
income tax laws, and never attempted to collect in- 
come taxes from it. On information and belief, on sev- 
eral occasions in the past, District Collectors of In- 
ternal Revenue in Districts outside of New York re- 
quested certain affiliated state organizations of the pe- 
titioner to file income tax returns. In each such in- 
stance, the District Collector was advised that it was 
the position of the state organization in question that, 
as a political party, it was not required to file a return 
or pay a tax. In each instance, the matter was dropped 
by the District Collector after receipt of this advice. 


G. In reliance upon its information and belief as to 
the practice of the Treasury Department with reference 
to other political parties, as hereinabove set forth, and 
in further reliance upon the acquiescence of the Treas- 
ury Department for thirty-five years in the position of 
the petitioner that it is not subject to federal income 
taxes, petitioner has never filed a federal income tax re- 
turn nor has it made or kept financial records inthe form 
and manner required by the income tax laws. Moreover, 
from 1949 to in or about the year 1955, because of the 
harassment, intimidation, loss of employment, black- 
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listing and prosecution of persons suspected or charged 
with being members of or financial contributors to pe- 
titioner or associated with it in any capacity whatsoever, 
petitioner kept only such financial records as were nec- 
essary for the making and verification of reports as to 
payroll and such additional reports, other than income 
tax returns, as were required by state and federal laws, 
and preserved such records only for the period required 
by such laws. 


WHEREFORE, the petitioner prays that this Court 
may hear the proceeding and adjudge that petitioner is 
not liable for the payment of the deficiencies deter- 
mined by the Commissioner as hereinabove stated. 


/s/ John J. Abt 


John J. Abt, 
Counsel for Petitioner, 
11 Park Place 
New York 7, N.Y. 
State of New York _) SS.: 
County of New York ) 


Philip Bart, being duly sworn, says that he is the act- 
ing treasurer of the petitioner above-named and is duly 
authorized by it to verify the foregoing petition; that he 
has read the foregoing petition and is familiar with the 
statements contained therein, and that the statements 
contained therein are true, except those stated to be 
upon information and belief, and those he believes to be 
true. 


/s/ Philip Bart 


Subscribed and sworn to before me this 13 day of 
August, 1956. 


/s/ Theodore Marvin 
Notary Public 
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ANSWER 
(Filed October 1, 1956) 


Comes now the Commissioner of Internal Revenue, 
through his attorney, John Potts Barnes, Chief Counsel, 
Internal Revenue Service, and for answer to the petition 
filed herein, admits and denies as follows: 


1, 2 and 3. Admits the allegations contained in para- 
graphs 1, 2 and 3 of the petition. 


4A and B. Denies the allegations of error contained 
in subparagraphs A and B of paragraph 4 of the petition. 


C. Denies the allegations of error contained in sub- 
paragraph C of paragraph 4 of the petition for lack of in- 
formation sufficient to form a belief as to the truth or 
correctness thereof. 


D and E. Denies the allegations of error contained in 
subparagraphs D and E of paragraph 4 of the petition. 


5A. Denies the allegations contained in subparagraph 
A of paragraph 5 of the petition. 


B through G. Denies the allegations contained in sub- 
paragraphs B through G of paragraph 5 of the petition 
for lack of information sufficient to form a belief as to 
the truth or correctness thereof. 


Denies generally and specifically each and every al- 
legation of the petition not hereinbefore admitted, quali- 
fied or denied. 


Wherefore, it is prayed that the appeal be denied. 


15 


PETITIONER'S EXHIBIT 1 
(At Hearing of June 12, 1962) 


Minutes—The Communist Party Convention 
Saturday, May 20 


The Convention of the Communist Party, U.S.A., was 
called to order at 10:30 A.M. by the National Chairman, 
William Z. Foster, with the singing of the Star Spangled 
Banner by the delegates. 


Chairman Foster appointed the following: 


Credentials Committee: Rose Gaulden, N. Y., Chair- 
man; Charles Krumbein, N, Y., Secretary; Mike Russo, 
Connecticut; E. Levin, Louisiana; R. Ferguson, Illinois. 


Charles Krumbein, Secretary of the Credentials Com- 
mittee, was called upon to make a preliminary report. 
Krumbein reported that credentials had been received 
for 220 regular and 173 alternate delegates, represeting 
forty-four states. The committee found the credentials 
in good order and presented a motion to seat all dele- 
gates. 


Motion to accept Credentials Committee report. Car- 
ried. 


Chairman Foster, declaring the Convention ready to 
proceed with its business, made the following remarks: 


Our party has been in existence twenty-five years 
and during these twenty-five years, among the most 
stormy in the history of the American people, our party 
has found itself in the front ranks of every fight for 
freedom and every fight for the improvement of the 
people's conditions. During the course of those twenty- 
five years we have found it necessary to make many 
changes in our organization in order to enable our party 
most effectively to conduct this struggle. 


At our last Plenum, as you all remember, certain 
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very important changes were proposed by our Secre- 
tary, Comrade Browder. Since then these changes have 
been widely discussed in our party until I think it can be 
said that the party is now unanimously of the opinion 
that such changes must be made. 


The National Committee therefore recommends that 
we take up this question of these changes as our first 
order of business at this convention, unless there is ob- 
jection. 


Is there any objection to this procedure? (No objec- 
tion). 


Hearing none, we will so proceed. I will recognize 
Comrade Browder. 


Earl Browder: On January 11 the National Commit- 
tee of the Communist Party, in the interests of national 
unity and to enable the Communists to function most ef- 
fectively in the changed political conditions and to make 


still greater contributions toward winning the war and 
securing a durable peace, recommended that the Ameri- 
can Communists should renounce the aim of partisan 
advancement and the party form of organization. This 
proposal has been unanimously endorsed by all the State 
and District Conventions which elected delegates to this 
national convention. 


It therefore seems most fitting that this Convention 
shall immediately confirm the actions of the State and 
District Conventions by declaring the Communist Party 
dissolved, clearing the way for the delegates assembled 
here, if they so determine, to reassemble in a new Con- 
stitutional Convention to found such a new non-party 
organization as they may find advisable. 


With that purpose I propose in the name of the Na- 
tional Committee and in consultation with the most im- 
portant delegations in this Convention, the adoption of 
the following motion: 
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"T hereby move that the Communist Party of 
America be and hereby is dissolved and that a 
committee of three, consisting of the Chairman, 
Secretary and Assistant Secretary of the party, be 
authorized to take all necessary steps to liquidate 
its affairs and that such committee be further au- 
thorized to dispose of all its property and to turn 
over any surplus that may remain to any organiza- 
tion or organizations that in their opinion are de- 
voted to our country's winning of the war in which 
it is presently engaged and in the achieving of a 
durable peace." 


I move the adoption of this motion. 


Morris Childs, Illinois; William Schneiderman, Cali- 
fornia; Gilbert Green, New York, spoke in favor of the 
motion. 


Motion to dissolve the Communist Party. Carried 
unanimously. 


Motion to adjourn the Convention of the Communist 


Party. Carried unanimously. 


PETITIONER'S EXHIBIT 2 
(At Hearing of June 12, 1962) 


CONSTITUTION OF THE COMMUNIST PARTY 
OF THE UNITED STATES OF AMERICA 


Published by the Communist Party, U.S.A. 
National Office 
35 East 12th Street, New York 3, N. Y. 
Printed in the U.S.A. 209 October, 1948 


PREAMBLE 


The Communist Party of the United States is a polit- 
ical party of the American working class, basing itself 
upon the principles of scientific socialism, Marxism- 


Leninism. It champions the immediate and fundamental 
interests of the workers, farmers and all who labor by 
hand and brain, against capitalist exploitation and op- 
pression. As the advanced party of the working class, 
it stands in the forefront of this struggle. 


The Communist Party upholds the achievements of 
American democracy and defends the United States 
Constitution and its Bill of Rights against its reaction- 
ary enemies who would destroy democracy and popular 
liberties. It uncompromisingly fights against imperial- 
ism and colonial oppression, against racial, national 
and religious discrmination, against Jim-Crowism, 
anti-Semitism and all forms of chauvinism. 


The Communist Party struggles for the complete de- 
struction of fascism and for a durable peace. It seeks to 
safeguard the welfare of the people and the nation, rec- 
ognizing that the working class, through its trade unions 
and by its independent political action, is the most con- 
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sistent fighter for democracy, national freedom and so- 
cial progress. 
* ok 

The Communist Party holds as a basic principle that 
there is an identity of interest which serves as a com- 
mon bond uniting the workers of all lands. It recognizes 
further that the true national interests of our country and 
the cause of peace and progress require the solidarity of 
all freedom-loving peoples and the continued and ever 
closer cooperation of the United Nations. 


The Communist Party recognizes that the final aboli- 
tion of exploitation and oppression, of economic crises 
and unemployment, of reaction and war, will be achieved 
only by the socialist reorganization of society—by the 
common ownership and operation of the national economy 
under a government of the people led by the working 
class. 


The Communist Party, therefore, educates the work- 


ing class, in the course of its day-to-day struggles, for 
its historic mission, the establishment of Socialism. 
Socialism, the highest form of democracy, will guaran- 
tee the full realization of the right to "life, liberty and 
the pursuit of happiness," and will turn the achievements 
of labor, science and culture to the use and enjoyment of 
all men and women. 


* OK Ok 


In the struggle for democracy, peace and social prog- 
ress, the Communist Party carries forward the demo- 
cractic traditions of Jefferson, Paine, Lincoln and Fre- 
derick Douglass, and the great working-class traditions 
of Sylvis, Debs and Ruthenberg. It fights side by side 
with all who join in this cause. 


For the advancement of these principles, the Com- 
munist Party of the United States establishes the basic 
laws of its organization in the following Constitution: 
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ARTICLE I 
Name 


Section I. The name of the organization shall be 
Communist Party of the United States of America. 


ARTICLE II 


Purposes 


Section I. The purposes of this organization are to 
promote the best interests and welfare of the working 
class and the people of the United States, to defend and 
extend the democracy of our country, to prevent the rise 
of fascism, and to advance the cause of progress and 
peace with the ultimate aim of ridding our country of the 
Scourge of economic crises, unemployment, insecurity, 
poverty and war, through the realization of the historic 
aim of the working class—the establishment of Social- 
ism by the free choice of the majority of the American 
people. 


ARTICLE II 
Membership 


Section I. Any resident of the United States, 18 years 
of age or over, regardless of race, color, national ori- 
gin, sex or religious belief, who subscribes to the prin- 
ciples and purposes of the Communist Party, shall be 
eligible for membership. 


Section 2. An applicant for membership shall be en- 
dorsed by at least two members of the Communist 
Party. Such application is subject to discussion and 
decision by the Club to which it is presented. 


Section 3. A Party member is one who accepts the 
aims, principles and program of the Party as deter- 
mined by its Constitution and Conventions, who belongs 
to a Club and attends its meetings, who is active in be- 
half of the Party program, who reads and circulates the 
Party press and literature and who pays dues regularly. 
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Section 4. Party members three months in arrears 
in payment of dues cease to be members in good stand- 
ing and shall be so informed. Members who are six 
months in arrears shall be dropped from Party mem- 
bership after a personal effort has been made to bring 
such members into good standing. They may, however, 
apply for readmission within six months, and upon ap- 
proval of the Club Executive Committee, be permitted 
to pay up back dues and maintain standing as old mem- 
bers. 


ARTICLE IV 
Rights and Duties of Members 


Section I. Every member of the Party who is in 
good standing has not only the right but the responsi- 
bility to participate in the making of its policies and in 
the election of its leading committees, officers and del- 
egates in the manner provided for in this Constitution. 


Section 2. After thorough discussion in any Club, 
Committee or Convention, decisions are made by a ma- 
jority vote of those in attendance, and all members are 
duty-bound to carry out such decisions. 


Section 3. Party members disagreeing with any de- 
cision of a Club, Section, County, State or District Com- 
mittee have the right to appeal such decision to the next 
higher body until they reach the National Committee and 
the National Convention. Decisions of the National Con- 
vention are final. While the appeal is pending, members 
shall adhere to the decision already rendered. All ap- 
peals should be heard by the respective committee with- 
in 30 days. 


Section 4. In pre-convention discussions, members 
have the right and duty, within the Party organization, to 
discuss any and all Party policies and tactics, the right 
to criticize the work and composition of all leading com- 
mittees, the right to participate fully in the discussion 
in the Party press or any other designated publications. 


22 


Section 5. In accord with the principles of democra- 
tic centralism, and in accord with Article VII, Section 7, 
Communist Party members shall be involved in the for- 
mulation of major policies and shall have the right and 
duty to examine the execution of policies. 


Section 6. Communist Party members, in accord 
with the provisions set forth in this Constitution, have 
the right to be nominated and elected to all offices or 
committees. 


Section 7. The members of a Club, by majority vote, 
have the right to recall any of the Club officers or com- 
mittees. 


Section 8. A Party member shall have the right to 
prefer charges against any other member of the organi- 
zation in accord with Article VII, Section 6. Any mem- 
ber who has been subject to disciplinary action has the 
right to appeal to the next higher body up to the National 
Convention. Appeals to the National Convention shall be 
heard by a Committee established for such purposes by 
the Convention. 


Section 9. Members are obligated to fight with all 
their strength against any and every effort, whether it 
comes from abroad or from within our country, to de- 
stroy the rights of labor and the people, or to impose 
upon the United States the arbitrary will of any group or 
party or clique or conspiracy, thereby violating the un- 
qualified right of the majority of the people to direct the 
destinies of our country. 


Section 10. All members shall strive to acquire an 
understanding of the fundamentals of Marxism, to ex- 
plain the policies of the Party and the principles of So- 
cialism, and to apply Communist consciousness, under- 
standing, responsibility and initiative in their work and 
activity. 


Section 11. It shall be the obligation of all Party 
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members to struggle against all forms of national op- 
pression, national chauvinism, discrimination and seg- 
regation, against all ideological influences and practices 
of barbarous "racial" theories, such as white chauvin- 
ism and anti-Semitism. It shall be the duty of all Party 
members to fight for the full social, political and eco- 
nomic equality of the Negro people and promote the 
unity of the Negro and white people as essential for the 
advancement of their common interests. 


Section 12. All members shall be required to belong 
to the respective trade unions to which they are eligible, 
and to promote the best interests of the members of any 
organization to which they belong. 


Section 13. All members eligible shall register and 
vote in the elections for public offices. 


Section 14. The Party shall give full aid in the ac- 
quisition of U.S. citizenship to those of its members 
who, because of unjust and undemocratic laws and prac- 
tices, are deprived of this right. 


ARTICLE V 
Initiation, Fees, Dues and Assessments 


Section 1. Initiation fees and dues shall be paid ac- 
cording to rates fixed by the National Convention. 


Section 2. The income from dues and initiation fees 
shall be distributed to the various subdivisions of the 
Party as determined by the National Convention. 


Section 3. Special assessments may be levied by 
the National Convention or by a two-thirds vote of the 
National Committee. All local or district assessments 
are prohibited except by special permission of the Na- 
tional Committee. 


24 


ARTICLE VI 


Structure 


Section 1. The basic organization of the Party is the 
Club which shall be organized on a shop, community or 
industrial basis. 


The officers and executive committees of the Clubs 
shall be elected by the membership by a secret ballot 
once a year. 


The Clubs shall meet regularly and shall establish 
appropriate committees under the direction of the Club 
Executive Committee. 


Section 2. The State organization shall comprise 
all clubs in one State and shall have the power to es- 
tablish all necessary subdivisions such as county, city, 
or section organizations and committees. 


The highest body of the State organization is the 
State Convention, which shall convene at least once 
every two years and be composed of delegates elected 
by the conventions of the subdivisions of the Party or by 
the Clubs in the state. The delegates shall be elected on 
the basis of numerical strength. Delegates to the state 
conventions shall have been members of the Party in 
continuous good standing for at least one year. 


The State Convention shall elect by secret ballot and 
majority vote, a State Committee. A member to be eligi- 
ble for election to the State Committee shall have been 
in continuous good standing for at least two years. The 
State Committee has the responsibility to carry out the 
Convention decisions and direct the activities of the State 
organization between State Conventions. 


The State Committee shall elect from among its mem- 
bers a Chairman, and such other officers and commit- 
tees as it decides upon. These Shall all be responsible 
to the State Committee. 
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Special State Conventions may be called by either a 
majority vote of the State Committee, or upon written 
request of Clubs representing one-third of the member- 
ship of the State. 


Section 3. District organizations may be established 
by the National Committee. Where these cover two or 
more states, the State Committees shall be under the 
jurisdiction of the District Committee, elected by and 
representing the Party membership of the States com- 
poSing these districts. The rules for convening the Dis- 
trict Conventions and the election of leading committees 
shall be the same as those provided for the State organi- 
zation. 


Section 4. In matters of a local, state or district na- 
ture, the clubs, section, county, State and District Com- 
mittees have the right to make decisions within the lim- 
its of the general policies and Constitution of the Party 
and its Convention. 


Section 5. All officers and leading committees of the 
Party, from the Club Executive Committees to the high- 
est committees, shall be elected either directly by the 
membership or through their elected delegates. Com- 
mittees and officers must report regularly on their ac- 
tivities to the body which elected them. 


Section 6. Any Party officers may be removed at any 
time from their position by a majority vote of the body 
which elected them, or by the committee to which they 
are responsible. 


ARTICLE VII 
National Organization 


Section 1. The highest authority of the Party is the 
National Convention. Regular National Conventions 
shall be held every two years. The National Conven- 
tions are authorized to make political and organizational 
decisions binding upon the entire Party and its member- 
ship, except as provided in Article VII, Section 7. 
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Section 2. The National Convention shall be com- 
posed of delegates elected by the State and District Con- 
ventions. The delegates shall be elected on the basis of 
the numerical strength of the state or district organiza- 
tions. The basis for representation shall be determined 
by the National Committee. Delegates to the National 
Convention shall have been members of the Party in 
continuous good standing for at least two years. 


Section 3. Special National Conventions may be cal- 
led either by a two-thirds vote of the National Commit- 
tee or by vote of two-thirds of all State and District 
Committees. The time and place of such special Con- 
ventions shall be fixed by the National Committee, 
which shall also fix the basis for representation at such 
special Conventions and the manner of selection of dele- 
gates. 


Section 4. Prior to regular National Conventions, at 
least 60 days shall be provided for discussion in all 
Party Clubs and leading committees on the main resolu. 
tions and problems coming before the Convention. Dur- 
ing this discussion all Party organizations have the 
right to adopt resolutions and propose amendments to 
the draft resolutions and the Constitution for considera- 
tion by the Convention. 


Section 5. The National Convention shall elect a Na- 
tional Committee by a majority vote. A member of the 
Party to be eligible for election to the National Com- 
mittee shall have been in continuous good standing for 
at least five years. 


Section 6. The number of members of the National 
Committee shall be determined by a majority vote of 
each National Convention. 


Section 7. The National Committee is responsible 
for the enforcement of the Constitution and the execu- 
tion of the general policies adopted by the National 
Convention. 
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Between National Conventions, the National Commit- 
tee is the highest authority of the Party, representing 
the Party as a whole, and as such has the sole and com- 
plete authority to make all decisions and take all ac- 
tions necessary and incidental to the good and welfare 
of the entire Party, and to act upon all problems and 
developments occuring between Conventions. In con- 
nection with its duties, and in the exercise of its re- 
sponsibilities therefor, the National Committee shall 
guide and direct all the political and organizational work 
of the Party; organize and supervise its various depart- 
ments and committees: elect or remove editors of its 
publications who shall work under its leadership and 
guidance; organize and direct all undertakings of impor- 
tance to the entire Party: and administer the national 
treasury. The National Committee shall submit a certi- 
fied audited financial report to each National Convention. 


The National Committee shall have the duty and the 
authority to make such decisions or take such actions as 


it deems necessary in any emergency or situation affect- 
ing the life and welfare of the Party. 


The National Committee is authorized in its discre- 
tion from time to time to delegate to the National Offi- 
cers or any of them, any of the duties, responsibilities 
or authorities of the National Committee. 


Section 8. The National Committee shall elect a 
chairman, a general secretary, and such other officers 
or committees as it decides upon. 


The officers and committees elected by the National 
Committee are responsible for their decisions and ac- 
tions to the National Committee. Members of such com- 
mittees and all officers may be removed or replaced by 
a majority vote of the National Committee. 


Section 9. The National Committee shall meet as 
often as necessary at the call of the officers or by a 
majority vote of the National Committee. 
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ARTICLE VII 
Appeals and Disciplinary Procedure 


Section 1. The National Committee (and respective 
State and District Committees) shall establish a Review 
Committee to guard against and review violations of the 
Party Constitution and principles, to review and hear 
appeals and disciplinary cases, to guarantee regular au- 
dits of the financial books and records of the Party. 


The National Review Committee shall consist of tested 
members with exemplary records who shall have been 
members of the Party for not less than five years. 


Section 2. Conduct or action detrimental to the work- 
ing class and the nation, as well as to the interests of 
the Party, violation of decisions of its leading commit- 
tees or of this Constitution, financial irregularities, or 
other conduct unbecoming a member of the Party, may 
be punished by censure, removal from posts of leader- 
ship, or by expulsion from membership. Such conduct 
or action by any committee may be punished by removal 
of the committee by the State or National Committee, 
which shall then order new elections for said commit- 
tee. 


Section 3. Any member shall be expelled from the 
Party who is found to be a strike-breaker, provocateur, 
engaged in espionage, or who advocates force and vio- 
lence or terrorism, or who adheres to or participates 
in the activities of any group or party which conspires 
or acts to subvert, undermine, weaken or overthrow any 
or all institutions of American democracy through which 
the majority of the American people can maintain their 
right to determine their destinies. 


Section 4. The practice or advocacy of any form of 
racial, national or religious discrimination shall be 
grounds for expulsion from membership. 


Section 5. Personal or political relations with ene- 
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mies of the working class and nation are incompatible 
with membership in the Communist Party. 


Section 6. Charges against individual members or 
committees may be made by any member to the Club of 
which the one charged is a member or to the appro- 
priate higher committee having jurisdiction. Clubs shall 
act upon charges directed against anyone holding mem- 
bership in that Club. All such charges shall be handled 
expeditiously. 


Section 7. All persons concerned in disciplinary 
cases shall have the right to appear, to bring witness 
and testify. 


Section 8. The Club or leading committee having 
jurisdiction shall have the right to decide by majority 
vote upon any disciplinary measure, including expul- 
Sion. Disciplinary measures taken by leading commit- 
tees are subject to approval by the body to which they 
are responsible. 


Section 9. Any member who has been subject to dis- 
ciplinary action has the right to appeal tothe next higher 
body up to the National Convention, whose decision shall 
be final. 


ARTICLE IX 
Amending the Constitution 


Section 1. This Constitution may be amended by a 
majority vote at any regular or special National Con- 
vention. 


ARTICLE X 


Section 1. The Communist Party is not responsible 
for any political document, policy, book, article, or any 
other expression of political opinion except such as are 
issued by authority of this and subsequent national con- 
ventions and its regularly constituted leadership. 
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Adopted by the Communist Party, U.S.A., July 28, 
1945. Amended by the Communist Party, U.S.A., Au- 
gust 6, 1948, 


Excerpts From 
PETITIONER'S EXHIBIT 4 


(At Hearing of June 12, 1962) 


Introduction 
THIS BOOK is the record of two cr 1ventions. 


One was the convention of the Communist Party of 
the United States that met for a few minutes on May 20, 
1944, to accomplish its only purpose—the closing of the 
affairs, the disposal of the property, and the dissolution 
of the Communist Party. 


The other was the convention that assembled imme- 
diately after the Communist Party was dissolved, re- 
mained in session three days and founded a new organi- 
zation—the Communist Political Association. 


Because the two assemblies were convened by the 
Same men and women in the same hall on the same day, 
and because there was no renunciation of Communist 
principles but a reaffirmation that was all the stronger 
because made under the terms and conditions of more 
mature history, some of our opponents profess to be- 
lieve that the dissolution of the Communist Party and 
the formation of the Communist Political Association 
were purely formal acts signifying little or no real 
change. 


This book shows the contrary to be true. 


I venture to say that in the history of political strug- 
gles and of the grouping and organizing of men for the 
conduct of such struggles, there is no case where a 
formal action more truly reflected a change in what 
masses of men will do, or one that corresponded to a 
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more profound transformation of the conditions under 
which they must act. 
* Ok 

A world-conqueror who had most of the old world 
under his feet said that mankind must be split to its 
foundations by wars of extermination between nations 
and by civil wars between classes precipitated for the 
purpose of aiding his conquest. But this world which 
was to be split is transformed into a world in which the 
nations unite to destroy the conqueror, and through 
unity in war mankind is finding its way to a unity in fu- 
ture peace such as had never been seen before. 


Alliance for victory over the would-be world con- 
queror has led to a great post-war peace alliance of 
quite unprecedented character, the unity of socialist 
and capitalist states such as it was said could never 
occur. For the first time in centuries a prolonged 
world peace is the realistic prospect, while the sweep- 
ing of the German Nazis and the Japanese militarists 
into oblivion removes the menace of civil war from 
the path of democratic and social advance throughout 
Europe and Asia. A quite new stability is to be achieved. 
Economic cooperation of Russia, Great Britain, the 
United States and China lays the strong foundation for 
the erstwhile "impossible" thing — a world market ex- 
panding in something like the proportion of our expanding 
capacity of industrial production. 


In a hundred nations the nightmare of mass unem- 
ployment gives way to the prospect of a rising standard 
of living and an extension of the wartime agreement of 
labor and capital for uninterrupted production into the 
postwar period of reconstruction. 


If such is truly the prospect, it must be admitted 
that it spells a very great change. The conclusion is 
that in a long period of peace and expanding world eco- 
nomy, we will have an expanding home market, and that 
the United States, the strongest of all nations in eco- 
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nomy, will retain and develop its lead in production, 
fully utilizing its enlarged industrial plant and keeping 
its millions employed with our standard of living, 
which has for three-quarters of a century been the 
highest in the world, retaining its precedence—and that 
this nation, like Europe, need not be disunited in war- 
fare of class against class. 


It is to this change in the situation in our country 
and in the world at large that we, the Communists of 
the United States, adjusted our form of organization 
and activity in the two memorable conventions of May, 
1944. 

x~* * 

The dissolution of the Communist Party is a real 
dissolution of a party in that realistic and practical 
sense in which Americans understand a party to be a 
partisan group seeking to get or keep public office by 
offering an alternative program of public policy and 
dividing the people on that ground. 


In this time of great danger all alternatives disap- 
pear before the single duty of national unity in support 
of the government conducting the all-out war. But we 
have raised in our country a breed of professional po- 
litical horse-traders who nevertheless follow the parti- 
san course. The handiest example of partisanship in 
the midst of this war is the campaign of Dewey. His 


political and journalistic supporters 
xk 


Dissolution of the Communist Party 


Prior to the Constitutional Convention of the Com- 
munist Political Association, there was held a conven- 
tion of the Communist Party, U.S.A., the sole purpose 
of which was consideration of the following remarks and 
motion by Earl Browder, then General Secretary of the 
Communist Party: 


On January 11 the National Committee of the Com- 
munist Party in the interest of national unity and to en- 
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able the Communists to function most effectively in the 
changed political conditions and to make still greater 
contributions toward winning the war and securing a 
durable peace, recommended that the American Com- 
munists should renounce the aim of partisan advance- 
ment and the party form of organization. This proposal 
has been unanimously endorsed by all the State and Dis- 
trict Conventions which elected delegates to this Na- 
tional Convention. 


It therefore seems most fitting that this Convention 
shall immediately confirm the actions of the State and 
District Conventions by declaring the Communist Party 
dissolved, clearing the way for the delegates assembled 
here, if they so determine, to re-assemble in a new Cor 
stitutional Convention to found such a new non-party or- 
ganization as they may find advisable. 


With that purpose, I propose in the name of the Na- 
tional Committee and in consultation with the most im- 
portant delegations in this Convention, the adoption of 
the following motion: 


"I hereby move that the Communist Party of 
America be and hereby is dissolved and that a 
committee of three consisting of the Chairman, 
Secretary and Assistant Secretary of the Party, 
be authorized to take all necessary steps to li- 
quidate its affairs and that such committee be 
further authorized to dispose of all its property 
and to turn over any surplus that may remain to 
any organization or organizations that in their 
opinion are devoted to our country's winning of 
the war in which it is presently engaged and in 
the achieving of a durable peace." 


I move the adoption of this motion. 


This motion was discussed and unanimously adopted. 
The Communist Party was dissolved and its final con- 
vention adjourned, Thereupon a new convention was 


held which founded the Communist Political Association. 
* ke OK 
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That is why the demand for Roosevelt to succeed 
himself has swept the Democratic Party so completely 
as to silence even most of the disloyal Democrats who 
have sabotaged the President's program. That is why 
the labor movement is almost unanimously demanding 
Roosevelt as candidate. That is why ''Republicans for 
Roosevelt"' clubs are springing up all over the country. 
That is why this convention will support Roosevelt. 


This election must not be left in the hands of the old 
party machines of professional politicians. The extra- 
ordinary emergency in which our country finds itself 
calls for an extraordinary manner of handling the elec- 
tion, that it may be transformed from a threat against 
national unity into a means of uniting the nation ona 
higher level. 


We must learn how to rise above and dissolve old 
divisions and prejudices, we must achieve fraterniza- 
tion with former enemies, we must cross the old party 
lines, we must subdue the class antagonisms, we must 
dissolve the ancient feud between New Dealers and Old 
Dealers, we must weld a deeper unity of patriotic 
Americans than has been seen for generations. We 
must demonstrate that it is unprofitable for any candi- 
date to display extreme partisanship; we must slap 
down the loud-mouthed demagogue, expose the wily 
maneuverer, retire the old machine politicians to the 
background, and begin to bring forward a new type of 
people's leadership. 


The people, and especially the largest part of the 
people, which is "labor," must build their own organi- 
zations for political action, beginning in the neighbor- 
hoods and wards, extending to districts, towns and ci- 
ties, to the states and the nation as a whole. These 
organizations should be nonpartisan, taking their stand 
on issues and judging candidates on their merits with- 
out regard to party labels. 


That is the road to victory in the war and a people's 
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victory in the election. The program of Teheran, the 
prospects for victory and a lasting peace, are at stake. 
Never has there been a greater challenge to the Ameri- 
can people or a greater opportunity. 


The Position of the Communists 


This Convention of American Communists, in con- 
firmation of the deep seriousness of our program and 
perspective for national unity, renounces all aims of 
partisan advancement. We have dissolved the Com- 
munist Party, and we are now forming a new non-party 
organization through which we expect to contribute to 
the common cause of the progressive majority of the 
American people. We will participate in political life 
as independents, through the established party organi- 
zations of our progressive associates. without commit- 
ting ourselves to any party label. We will judge issues 
and men on their merits. 


We remain an organization of Communists. of Ameri- 
can men and women who hold that the principles of scien- 
tific socialism, of Marxism. have an indispensable con- 
tribution to make to our own nation. We will not permit, 
however. that any struggle over the question of social- 
ism, for or against. shall be allowed to divide the pro- 
gressive majority of the American people, who must be 
kept united on the road of democracy and progress at all 
costs. 


We are not retreating, we are advancing. We are ad- 
vancing withthe great majority of humanity tothe cleans- 
ing of Hitlerism and its allies from the face of the earth. 
We are advancing with the majority of Americans to a 
more democratic and progressive America. We are ad- 
vancing closer to the majority of the American people by 
bringing them a new and better understanding of our role 
as a sector in their ranks. We are advancing a clearer 
understanding of what is socialism by the very act of re- 
moving the issue as the center of political struggles to- 
day. We are advancing in the strength of our own ranks, 
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as witnessed by the successful recruiting of more than 
22,000 new members in the very weeks of most intense 
political discussion leading to the historic decision to 
dissolve the Communist Party, and this present Conven- 
tion to set up a new organization that will grow much 
stronger in the time ahead. We stand firmly on the pro- 
gram of Teheran, which is America's program for war 
and peace. 


RESPONDENT'S EXHIBIT A 
(At Hearing of June 12, 1962) 


Subpoena Duces Tecum 


To Philip Bart, Acting Treasurer and/or National 
Organizational Secretary, Communist Party of U.S.A., 
2415 Newkirk Ave., Apt 4-G, Brooklyn, New York. 


You are hereby commanded to appear before the Tax 
Court of the United States at 10:00 A.M. on the 12th day 
of June 1962 at the Courtroom of the Tax Court of the 
United States, 12th and Constitution Ave., N.W., Wash- 
ington, D.C., then and there to testify on behalf of re- 
spondent in the above-entitled case,and to bring with you 
the records and the documents listed on the attached 
sheet. Respondent has no objection to the substitution 
of another person in lieu of Philip Bart provided such 
individual is duly qualified to certify and testify with re- 
spect to the records and documents listed on the attach- 
ed sheet and not to depart without leave of the Court. 


Date June 5, 1962 
Attachment to Subpoena Duces Tecum 


1. Minutes of the Convention of the Communist Party 
of the U.S.A. held in New York City, New York, on May 
20, 1944. 
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2. Constitution of the Communist Party of the U.S.A. 
adopted in 1945, as amended in 1948. 


3. Minutes of the National Committee of the Com- 
munist Party of the U.S.A. for the period December 28, 
1950, to and including December 31, 1956, relating to: 


(a) the creation of offices of the Communist Party of 
the U.S.A. by the said Committee. 


(b) the election of officers of the Communist Party 
of the U.S.A. including the Chairman and General Secre- 
tary. 


(c) the names and addresses of officers of the Com- 
munist Party of the U.S.A. elected by the said Commit- 
tee and the periods actually served in the office to which 
elected. 


(d) the delegation to the National Officers or any of 
them of any of the duties, responsibilities or authori- 
ties of said Committee. 


(e) any action taken by the said Committee in the ad- 
ministration of the National Treasury. 


4. Certified audited financial report submitted by 
the said National Committee to the National Convention 
of the Communist Party of the U.S.A. held in New York 
City, New York, on February 9-12, 1957. 


5. Audit reports or any other reports of or relating 
to the financial books and records of the Communist 
Party of the U.S.A. reviewed by the Review Committee 
of the Communist Party of the U.S.A. during the period 
December 28, 1950 to and including December 31, 1956. 
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RESPONDENT'S EXHIBIT B 
(At Hearing of June 12, 1962) 
SUBVERSIVE ACTIVITIES CONTROL BOARD 
Washington 
CERTIFICATE 


I, Robert K. Thurber, Acting Executive Secretary 
and Chief Clerk of the Subversive Activities Control 
Board. am custodian of and familiar with the records 
and proceedings of said Board, do hereby certify: 


That upon the request of Crane C. Hauser. Chief 
Counsel, Internal Revenue Service. United States Treas- 
ury Department, I have caused a diligent search to be 
made of the exhibits introduced in evidence in the pro- 
ceeding before the Subversive Activities Control Board, 
designated Rogers, etc. v. Communist Party of the 
United § States of America, Docket No. 51-101, to ascer- 
tain whether there was received in evidence in that pro- 
ceeding a copy of a resolution of dissolution adopted at 
the convention of the Communist Party of the United 
Staics of America, held Saturday, May 20, 1944, ora 
copy of the minutes of said convention or a copy of a 
pamphlet entitled "The Path of Peace, Progress and 
Prosperity, Proceedings of the Constitutional Conven- 
tion of the Communist Political Association” dated May 
20-22. 1944. 


I further certify that no such resolution, minutes or 
pampulet was received in evidence as an exhibit or ex- 
hibits in the said proceeding and that no record of entry 
of this tenor is found to exist in the records of the Sub- 
versive Activities Control Board, with the exception of 
the following partial quotation contained in Petitioner's 
Exhibit No. 208, ''Political Affairs, July 1945" at page 
664: 


"On Jan. 11 the National Committee of the 
Communist Party in the interest of national unity 
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and to enable the Communists to function most 
effectively in the changed political conditions and 
to make still greater contributions toward win- 
ning the war and securing a durable peace, rec- 
ommended that the American Communists should 
renounce the aim of partisan advantage and the 
party form of organization... 


“With that purpose, I propose in the name of 
the National Committee and in consultation with 
the most important delegations in this Conven- 
tion, the adoption of the following motion: 


"I hereby move that the Communist Party of 
America be and hereby is dissolved . . . (Pro- 


ceedings, p. 11.) 


IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the Seal of the Subversive Activities 
Control Board, at Washington, D.C., the twelfth day of 
June, 1962. 


MOTION TO STRIKE PORTIONS OF PETITION 
(Filed September 17, 1964) 
(Denied January 21, 1965) 


COMES now the Respondent and respectfully moves 
the Court to strike the portions of the petition set forth 
below on the grounds that the allegations contained 
therein and any proof which the Petitioner may offer in 
connection therewith are completely immaterial to any 
determination in this case. 


Paragraph 4-C. This paragraph contains an allega- 
tion that the Respondent has always treated the Peti- 
tioner as being exempt from income taxes. What the 
Respondent may or may not have done in the past years 
is completely immaterial to the determination of this 
case as the Respondent cannot be estopped by prior in- 
action from asserting a tax liability in the year before 
the Court or in any other year. 
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Paragraph 4-D. In this paragraph the Petitioner al- 
leges that the Respondent has singled it, a political 
party, out from all other political parties and is there- 
fore acting in an arbitrary fashion and is discrimina- 
tory and accordingly denies the Petitioner due process 
of law and violates rights guaranteed to it by the First 
Amendment. Aside from the fact that there have been 
legislative and judicial determinations that the Peti- 
tioner is not a political party, this contention is com- 
pletely immaterial to the determination of this case. 
The only question before the Court is whether or not 
the Petitioner itself has any tax liability for the year 
which is before the Court. 


Paragraph 4-E. Here again the Petitioner is ap- 
parently attempting to allege some type of estoppel 
against the Respondent by charging that the Respondent 
has for more than 35 years treated the Petitioner as not 
being subject to the income tax laws. As stated above 
this position can have absolutely no bearing upon the de- 
termination of this case as the inaction of the Respond- 
ent in prior years cannot estop it from taking any ac- 
tion in the year which is before the Court or any other 
year which is still open. 


Paragraph 5-E. In paragraph 5-E the Petitioner al- 
leges that the Treasury Department has never required 
the Republican, Democratic, Progressive, or Socialist 
parties or any political party to file an income tax re- 
turn and goes on to allege that no political parties have 
evei filed any returns nor has the Treasury Depart- 
ment ever assessed, demanded or attempted to collect 
income taxes from them, except for the Petitioner 
which claims to be a political party. It goes on to al- 
lege that the Treasury Department has never required 
a political party to make applications for exemption 
from Federal income taxes as an exempt organization 
or to file information returns as an exempt organiza- 
tion. Respondent submits that any evidence submitted 
in proof of these allegations is completely immaterial 
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to the determination of this case. The only question 
before the Court is whether or not this taxpayer is 
liable for the tax for the year and in the amount which 
is in issue. 


Paragraph 5-F. Here again the Petitioner apparently 
is pleading some type of estoppel against the Respondent 
as it alleges that from the date of its organization in 
1919 until about 1954 the Treasury Department never 
requested it to file income tax returns, never made a 
request to examine its books and records, never noti- 
fied it to keep books and records, never attempted to 
collect income taxes from it. It goes on to allege that 
on several occasions in the past District Collectors of 
Internal Revenue in Districts outside New York request- 
ed certain affiliated state organizations to file income 
tax returns but that in each instance the District Collec- 
tor after having been advised that they were a political 
party dropped their request that they file a return and 
pay atax. This is completely immaterial to a deter- 


mination of this case even if the facts alleged were 
proved, as it can make no difference what the Respond- 
ent may or may not have done in past years. The ques- 
tion before the Court is whether or not Petitioner is li- 
able for a deficiency for the year 1951 in the amount 
which is at issue in this case. 


Paragraph 5-G. In this paragraph the Petitioner 
again apparently infers that the Respondent is estopped 
due to his inaction and alleges once again that other po- 
litical parties have never been subject to Federal in- 
come taxes and allegedly relying on these two points it 
contends for specified reasons it did not keep any fi- 
nancial books and records. Aside from the fact that 
there have been legislative and judicial determinations 
that the Petitioner is not a political party, these allega- 
tions are completely immaterial to a determination of 
this case. 


WHEREFORE, it is prayed that this motion be 
granted. 
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AMENDED ANSWER 
(Filed February 17, 1965) 


THE RESPONDENT, in answer to the Petition filed 
in the above-entitled case. admits, denies and alleges 
as follows: 


1. Denies the allegations of paragraph 1 of the peti- 
tion except it is admitted that no return was filed for 
the period here involved. 


2. Denies the allegations contained in paragraph 2 
of the petition, except it is admitted that the notice of 
deficiency, a copy of which is attached to the petition, 
was mailed to Communist Party of the U.S.A., on May 
18, 1956, at its last known address, 101 West 16th Street, 
New York 11, New York. Alleges that the Communist 
Party of the U.S.A., to which the notice of deficiency 
herein was sent was organized as an unincorporated as- 
Sociation in or about July 1945. 


3. Admits the allegations contained in paragraph 3 
of the petition. 


4.A. through E. Denies the allegations of error con- 
tained in subparagraph A through E of paragraph 4 of 
the petition. 


5.A. through G. Denies the allegations contained in 
subparagraphs A through G of paragraph 5 of the peti- 
tion. 


6. ITURTHER ANSWERING the petition, respondent 
alleges that the Petitioner was and is a "Communist- 
Action Organization" as defined in the Subversive Ac- 
tivities Control Act of 1950: that the petitioner is the 
Same organization that was involved ina proceeding 
before the Subversive Activities Control Board, en- 
titled Herbert Brownell, Jr., Attorney General of the 
United States, petitioner v. The Communist Party of 
the United States of America, respondent; (Docket No. 
51-101); that the findings and determination of said 
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Board following various appeals and rehearings were 
finally sustained by the Supreme Court of the United 
States: that the appeal to the Supreme Court was en- 
titled Communist Party ofthe United States of America, 
petitioner v. Subversive Activities Control Board, re- 
spondent, that as determined by said Board and af- 
firmed by the United States Supreme Court, 367 U.S. 1 
(1961), the petitioner is, and was during the taxable 
year here involved, a "Communist-Action Organiza- 
tion,"’ which findings and proceedings the Tax Court 
may take judicial notice of; that by reason of said find- 
ings and determinations of said Board, and affirmance 
thereof by the Supreme Court, the petitioner is estop- 
ped from denying the nature and character of its or- 
ganization and that it is and was, in fact, (at all times 
pertinent hereto) a ''Communist-Action Organization" 
within the meaning of the Subversive Activities Con- 
trol Act of 1950: (50 U.S.C. Secs. 781-et. seq.) and is 
not like or similar to any organization to which exempt 
status is granted under the provisions of the Internal 
Revenue laws; that the petitioner is not exempt from 
taxation under any provision of the Internal Revenue 
Code of 1939. 


7. Respondent denies generally and specifically each 
and every allegation of the Petition not hereinbefore ad- 
mitted, qualified or denied. 


WHEREFORE, it is prayed that the deficiency and the 
addition to the tax determined by the Respondent be in 
all respects approved. 


REPLY TO AMENDED ANSWER 
(Filed February 26, 1965) 


Petitioner replies to paragraphs 2 and 6 of the 
amended answer, filed February 17, 1965, as follows: 


2. Petitioner neither admits nor denies that the Com- 
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munist Party of the U.S.A. to which the notice of defi- 
ciency was sent was organized as an unincorporated as- 
sociation in or about July, 1945, and denies the mate- 
riality thereof. Petitioner alleges that it is the unincor- 
porated association to which the notice of deficiency was 
sent, that it came into being as the Communist Party of 
the U.S.A. no later than July, 1945, and that it is the 
same organization as, or the successor organization to, 
the Communist Party of the U.S.A. which was organized 
in 1919, as alleged in paragraph 5A of the petition. 


6. A. Petitioner denies that it is or was a Com- 
munist~-action organization as defined in the Subversive 
Activities Control Act of 1950. 


B. Petitioner admits that it was the respondent in 
Brownell v. Communist Party, Subversive Activities 
Control Board (herein called the Board), docket No. 
51-101. 


C. Petitioner denies that the findings and determina- 
tion of the Board were sustained by the Supreme Court 
of the United States. 


D. Petitioner denies that the Board determined that 
in the taxable year 1951 petitioner was a Communist - 
action organization. 


E. Petitioner denies that the findings and determina- 
tions of the Board referred to in the amended answer 
have any relevance to the liability of petitioner to in- 
come taxation for the year 1951 or to any other issue in 
this preceeding 
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MOTION FOR CONTINUANCE 
(Filed March 12, 1965) 
(Denied March 12, 1965) 


Petitioner moves that the trial of the above entitled 
cause be continued from March 22, 1965, until after the 
trial of United States v. Communist Party, United States 
District Court for the District of Columbia, Criminal 
Nos. 1010-61 and 202-65, scheduled for October 14, 
1965. 


The grounds for this motion are set forth in the an- 
nexed affidavit of Joseph Forer. 


AFFIDAVIT IN SUPPORT OF MOTION FOR 
CONTINUANCE 


DISTRICT OF COLUMBIA, SS: 


Joseph Forer, being duly sworn, deposes and says as 
follows: 


1. Iam one of the attorneys for petitioner in the 
above entitled cause and make this affidavit in support 
of its motion for a continunance of the trial herein. 

The grounds for the motion are that, as hereinafter 
shown, petitioner cannot present evidence necessary to 
support the allegations of the petition without prejudice 
to its defense in the forthcoming trial of the consoli- 
dated cases of United States v. Communist Party, United 
States District Court for the District of Columbia, 
Criminal Nos. 1010-61 and 202-65. Iam one of the de- 
fense attorneys in those cases. 


2. The allegations of paragraphs 5A, 5B, 5C, 5D, 
and 5G of the petition with reference to activities of 
petitioner, the nature of its receipts and expenditures, 
and the character of the financial records made and 
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kept by it, are material to its liability for the deficiency 

which is the subject of this proceeding. On March 10, 

1965, at a conference between counsel for the parties, 

counsel for respondent refused to st ipulate with ref- 

erence to most of these allegations, thus putting peti- 

tioner to proof of them, and deferred a decision on the 
sg allegations. 


3. United States v. Communist Party involves two 
indictments of petitioner, both of which charge it with 
failure to register and file a registration statement in 
violation of the Subversive Activities Control Act. 50 
U.S.C. 781 et seq. The first indictment, returned De- 
cember 1, 1961, charges petitioner with such failure 
from November 21, 1961. to and including November 
30, 1961. The second indictment, returned February 
25, 1965, charges petitioner with such failure from 
February 13, 1965, to and including February 23, 1965. 


4. The 1961 indictment was tried in December, 1962, 
and resulted in a conviction which was reversed on ap- 
peal. Communist Party v. United States, 331 F. 2d 807. 
cert. den. sub nom United States v. Communist Paily, 
377 U.S. 968. The grounds for the reversal were (a) 
that the officers of the Communist Party are protected 
by their privilege against self-incrimination from being 
required to execute the registration papers on behalf of 
the organization, and (b) that the burden was upon the 
government to prove that some non-officer was willing 
todo so. The court gave the government the option of a 
retrial at which it could attempt to prove the existence o: 
such a volunteer. 


5. On December 14, 1964, on motion of the govern- 
ment, the District Court scheduled a retrial of the 1961 
indictment for the week of March 15, 1965, and subse- 
quently for the day of March 16, 1965. Had that date 
been adhered to, the trial would have been concluded be- 
fore the commencement of the trial of this tax case 
which, on November 9, 1964, had been set for trial on 
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March 22, 1965. However, on March 5, 1965, over the 
defendant's opposition, the District Court granted the 
government's motion to consolidate the 1965 indictment 
with the 1961 indictment for trial, and set the consoli- 
dated trial for the week of October 11, 1965. Subse- 
quently the trial was set for the day of October 14, 1965. 
Accordingly, unless petitioner's annexed motion for a 
continuance is granted, the trial of the above-entitled 
case will precede the criminal trial. 


6. In the course of discussions, which proved to be 
fruitless, of a stipulation of facts in United States v. 
Communist Party, I became informed of the nature of 
some of the evidence the government intends to adduce 
to meet its burden of proving the availability of a vol- 
unteer to execute the registration papers on its behalf. 
The government will adduce evidence that over the past 
five years, both before and after the periods covered by 
the indictments, persons who identified themselves or 
were introduced as spokemen for or officers of the 
Communist Party have appeared as speakers at public 
meetings where they discussed the viewpoint of the 
Communist Party on various political and social ques- 
tions of the day. According to my information, the gov- 
ernment will contend that this evidence supports an in- 
ference that the same persons were available to the 
Communist Party as volunteers to execute the registra- 
tion papers on its behalf. Counsel for the Communist 
Party will contend that no such inference is permissible 
and that the evidence which the government will adduce 
is irrelevant and inadmissible. Obviously, however, ad- 
judication of the contentions of the parties must await 
the trial of the case. 


7. Proof of the allegations of paragraphs 5A, 5B, 5C, 
5D and 5G of the petition will require the testimony of 
at least one witness who must not only acknowledge 
association with the Communist Party but, in the words 
of the Court of Appeals in Communist Party v. United 
States, supra, at 814, must "submit data the possession 
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of which implies an ‘intimate knowledge of [the Party's] 
workings."' Accordingly, any witness willing to waive 
his privilege against self-incrimination to the extent of 
testifying for petitioner in support of these allegations 
of the petition will thereby furnish evidence for the 
prosecution in the subsequent trial of United States v. 
Communist Party if the government's theory of the evi- 
dence in that case prevails. 


3. For the foregoing reasons, a trial of the above 
entitled case in advance of the trial of United States v. 
Communist Party will make it impossible for petitioner 
to prove material allegations of the petition except at 
the cost of prejudicing its defense in the trial of the 
criminal case. On the other hand, the granting of peti- 
tioner's motion for a continuance will not prejudice 
respondent as is evident from his delay in moving this 
case for trial for the eight years between October 1, 
1956, when he filed his answer, and October 8, 1964, at 
the time of the argument on his motion to strike por- 
tions of the petition. 
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EXCERPTS FROM TRIAL PROCEEDINGS 


[1] New York, New York 


March 22, 1965 


Met, pursuant to notice, at 2:15 o'clock p.m. 
BEFORE: 

HONORABLE GRAYDON G. WITHEY, Judge. 
APPEARANCES: 

JOHN J. ABT and JOSEPH FORER, 299 Broadway, 
New York, New York, appearing on behalf of the Peti- 
tioner. 

CLAUDE R. WILSON, JR.: WILLIAM J. LUFF, JR.: 
and MITCHELL ROGOVIN, Room 5034, Internal Reve- 
nue Building, Washington, D.C., appearing on behalf of 
the Respondent. 

«eK 

[3] THE COURT: As I understand it, there is a fact 
stipulation in this case. 

MR. WILSON: Yes, your Honor. It has been signed. 

We will offer that at this time for filing. 

THE COURT: There are attached exhibits? 

MR. WILSON: There are attached exhibits. They 
are Exhibits 5-C through 8. The numbering system 
was picked up from the number of exhibits included in 
the hearing on the jurisdictional issue. 

THE COURT: I take it there isa joint offer of this 
stipulation. 

MR. ABT: Subject, on the petitioner's part, to [4] 
petitioner's objection to the relevance of certain of the 
matters stipulated. I don't know whether this is an ap- 
propriate time to note our objections, Judge, or whether 
you want to reserve that. 

THE COURT: No, it is not necessary. You may note 
them on brief and argue them on brief. 

MR. ABT: I am prepared to note them now on the 
record, if you care for me to. 

THE COURT: You may do so if you want to. 
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MR. ABT: I don't care to argue them. I want to note 
them. 

THE COURT: Proceed. 

MR. ABT: We object to Paragraphs 6 through 12 of 
the stipulation on the grounds of the lack of relevance 
and materiality. 

THE COURT: It is noted, and you may argue the 
relevancy, materiality and weight on brief. 

I will receive -- did you state that this was a joint 
offer subject to the objection you just made? 

MR. ABT: Yes, sir. 

THE COURT: I will receive the stipulation with the 
exhibits designated. 

(The stipulation of facts, with attached documents 
previously marked for identification as Exhibit Nos. 5- 
C through 8, was received in evidence.) 

* kK 

[5] MR. ABT: Yes, I have several matters, Judge 
Withey. 

First, I should like at this time to renew the peti- 
tioner's motion for a continunace of this trial until the 
termination of the trial in the United States versus Com- 
munist Party that is scheduled for trial in the District 
Court for the District of Columbia on October 11th. 
1965, for all of the reasons stated in the written motion 
which I have filed, and for the additional reason that the 
efforts to stipulate the facts in this case and thus to 
avoid the necessity of the petitioner calling witnesses 
representative of itself, which, for the reasons stated 
in that motion, would be highly prejudicial to its rights 
in the Communist Party -- in the criminal case, be- 
cause such a stipulation -- efforts to stipulate have 
proved completely abortive, as the stipulation itself in- 
dicates. 

xk 

[13] THE COURT: I am going to make the same ruk 
ing on this motion as I did before when it came up. 
Some of the grounds for the ruling are: 
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First, fundamentally, this Court is a statutory Court 
bound by statute in its procedure. 

Second, whatever has happened to this petitioner on 
former attempts to bring this case for trial, the fact is 
that, for practically my experience on the Tax Court, it 
has had the policy where the situation is reversed, and 
the respondent brings a motion for delay on the grounds 
that there is a criminal case pending to deny that mo- 
tion, and I may say on every occasion that I have had to 
deny such a motion on either side, it has been denied. 

This Court's procedures do not depend upon the pro- 
cedures of any other Court. There may be -- and I 
think there probably is -- a waiver in this situation 
which would obviate the grounds upon which you make 
your motion. 

The motion is denied. 

* Ow 

[14] MR. ABT: Yes. Judge. 

I would like to file two subpoenas, one addressed to 
the Secretary of the Treasury or his authorized repre- 
sentative, and a second addressed to the Attorney Gen- 
eral or his authorized representative, and represent to 
the Court that service of both subpoenas has been ac- 
knowledged. 

THE COURT: Am I correct that some attempt was 
made to obviate the necessity of the subpoena against 
the Attorney General? 

MR. ABT: I am coming to that. Judge. 

THE COURT: They are filed. 

MR. ABT: May they be filed? 

THE COURT: They are filed. 

MR. ABT: With respect to the subpoena addressed 
to the Attorney General, further discussions with attor- 
neys for the respondent and with the representative of 
the Attorney General, who was present this morning, 
narrowed the scope of the subpoena to a single docu- 
ment. 

The representative of the Attorney General, after 
making inquiries in Washington, represented to us this 
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afternoon that the Department of Justice does not have 
such a document in its possession, and with that rep- 
resentation the petitioner withdraws the subpoena ad- 
dressed to the Attorney [15] General. 
~* Ke 
[24] OPENING STATEMENT ON 
BEHALF OF RESPONDENT 


By Mr. Wilson: 
* kK * 


MR. WILSON: The respondent's position on that is 
that the petitioner received income from dues, initia- 
tion fees and assessments which were required to be 
paid, as well as from businesses that it operated and 
money which was siphoned off from labor unions which 
it controlled, all these items being taxable income. 


* OK Ok 


[28] So it is our position that it is a communist action 
organization and, therefore, could not be a political par- 


ty. 

However, assuming, arguendo, it was a political party, 
there is no exemption under the Internal Revenue Code 
for political parties. They are subject to tax. If they 
have a taxable income, they've got to pay the same as 
anyone else. 

~~ * 

[29] Your Honor, that concludes respondent's open- 
ing statement. At this time I would like to renew the 
respondent's motion to strike portions of the petition, 
which has already been filed in this case. 

THE COURT: Thank you. 

As [have indicated to you gentlemen before, I have 
[30] reconsidered respondent's motion to strike filed 
some time ago. 

At that time, probably due to confusion as to the 
meaning of the language used by petitioner in his mo- 
tion, and because of the fear that by striking the entire 
sections prayed for I might inadvertently strike some- 
thing that was a real issue in this case, I denied the mo- 
tion. 
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Since then, I have reconsidered the motion, the briefs 
of the parties, and the cases cited. It was my original 
feeling that the Commissioner of Internal Revenue, first 
of all, has nothing to do with the imposition of income 
tax. He has to do with the collection of income tax. 

If he has been remiss in his statutory duty to collect, 
this is not the forum to try that issue. The Commis- 
sioner may, in some narrow areas -- incidentally, none 
of which I have read do I agree with -- be estopped by 
his affirmative action. In no case I have been able to 
find -- and, to my way of thinking, rightfully so -- he 
cannot be estopped in his attempts to collect a tax be- 
cause of inaction on his part. 

I felt, when petitioner's motion was filed, that there 
might be some merit to the argument that there had 
been an administrative construction of the basic Internal 
Revenue Code imposing the general tax. 

[31] However, I am unable, to see, from the argu- 
ments made and the cases cited, that this is true, and I 
am a little doubtful that at this late date an adminstra- 
tive construction by the Commissioner under the basic 
act would have much, if any, effect. 

Therefore, I will at this time vacate my order of de- 
nial of respondent's motion to strike and grant respond- 
ent's motion to strike with one exception, 

I find I don't have my notes here, so'I will have to 
look this up. 

With the exception that that part of paragraph of the 
petition 4(E), which reads as follows: 

"The deficiency does not represent a bonafide esti- 
mate of petitioner's tax liability, but was arbitrarily and 
unlawfully determined and assessed for the purpose and 
with the effect of subjecting petitioner to intolerable 
penalties for its failure to keep and maintain books and 
records in conformity with the provisions of the income 
tax laws." 

I will not strike that language. The rest of the para- 
graph I will strike, together with the other paragraphs 


noted in the motion. 
* ke * 
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[33] MR. ABT: May I ask, Mr. Wilson, are you re- 
sponding to the subpoena? 

MR. WILSON: I will respond to the subpoena. 

MR. ABT: I will ask you first, then, Mr. Wilson, if 
you are producing any documents in response to Para- 
graph 1 of the subpoena. 

[34] MR. WILSON: We are producing no documents 
in connection with Paragraph 1 on the grounds, first of 
all, that it is immaterial. 

MR. ABT: Have you any further grounds for refus- 
ing to produce under that paragraph? 

MR. WILSON: Yes. Our grounds are set forth in 
our motion to quash. 

MR. ABT: This, Judge, is precisely what we at- 
tempted to eliminate in our course of our conferences. 
If they are objecting on the grounds of over-breadth, we 
will try to narrow the thing. 

On the other hand, if you are going to rule, irrespec- 
tive of breadth or narrowness, you are going to hold 
this paragraph objectionable on the grounds of relevancy, 
there is no use wasting our time, your time and the gov- 
ernment’s time trying to narrow the thing. 

THE COURT: Yes. This requires me to go over in 
detail the paragraph. 

MR. ABT: Right. 

THE COURT: You are talking about the subpoena 
directed to the Secretary of the Treasury or his au- 
thorized representative ? 

MR. ABT: That's right. 

THE COURT: Number 1(A): I will not require the 
production of any decisions, informal rulings, opinions, 
[35] memoranda and correspondence relating to the li- 
ability of the petitioner to taxation under the income tax 
laws because it is too broad, because it amounts, in its 
broadness, to a fishing expedition, and because it would 
be practically impossible to determine what in peti- 
tioner's mind he desires in that respect among the nu- 
merous papers that I suspect exist in the Commis- 
Sioner's file. 
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1(B): I will grant the motion to quash with respect to 
that on the grounds stated in my ruling with respect to 
striking portions of the petitioner's petition, they being 
now immaterial and irrelevant in this case. 

1(C): I will grant the motion to quash because of ir- 
relevancy and immateriality of the material asked for 
and because it is far too broad. 

MR. ABT: Judge, if you have finished your ruling on 
the first paragraph, might I be heard for a moment ? 

THE COURT: Yes. 

MR. ABT: And I address myself to your rulings on 
Paragraphs (A) and (C), in which you sustained the 
Service's objection, among other reasons, on the 
grounds that they were over-broad. 

THE COURT: Yes. 

MR. ABT: In light of that ruling, I would like to at- 
tempt to narrow that demand to meet your objection, 
just as we attempted. in the course of our abortive ef- 
forts to |36] stipulate with the Service to narrow our de- 
mand to something that would be objectionable with re- 
spect to overbreadth. 

THE COURT: All right. 

MR. ABT: Let me Say, first, Judge, what obviously 
this whole paragraph is addressed to. 

We would like to know, and we believe that we are 
entitled to know, whether the Treasury Department has 
ever adopted a policy, be that policy expressed in the 
form of a formal decision or of an informal memoran- 
dum or opinion or what not -- but has it ever adopted a 
policy with reference, first. to the liability of petitioner 
to taxation, and, second, with respect to the liability of 
other political parties to taxation; and if that policy, as 
I say, is expressed in some written document, we want 
that document. 

THE COURT: Mr. Abt, your position was stated in 
your opening statement. It has been prior to now stated 
with respect to several of your motions. I know your 
position with respect to this. I see no reason for reit- 
erating it. 
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The question -- and I will say it once more, and 
this is the only ruling I will make on this -- the ques- 
tion whether or not the Commissioner of Internal Reve- 
nue has a policy with respect to the taxation of the pe- 
titioner is immaterial and irrelevant, and for that rea- 
son I will require no production of documents or evi- 
dence to support this [37] statement. 

MR. ABT: That is what I wanted to be perfectly 
clear on the record, Judge, and, you having made that 
statement, I am satisfied. 

In view of your ruling, Judge, which you have just 
made, which I think clearly applies to both Paragraphs 
2 and 3 of the subpoena, as well as Paragraph 1, I shall 
not go through the other three paragraphs, nor will I 
call a witness to testify to the matters that are refer- 
red to in those paragraphs because, as I understand you 
now -- and I thought I understood you before, but I was 
not sure it was clear on the record, but I think it is now 
-- it is our position that these matters are wholly ir- 
relevant to petitioner's liability to taxation. 

THE COURT: That is my ruling. 

MR. ABT: Now -- 

THE COURT: Just a minute. 

Inasmuch as you have raised these points on this 
subpoena, I would like to know whether or not you are 
now Satisfied with the response of the respondent re- 
garding the remaining portions of this subpoena. 

MR. ABT: We are satisfied, Judge, either that they 
have responded to the subpoena by giving to us the ma- 
terial called for by the subpoena, or that they don't 
have the material called for in their possession. 

[38] Just one moment. 

Paragraphs 4 to 9 -- you were addressing yourself 
to Paragraphs 4 to 9, I gather? 

THE COURT: Yes, because you had already ad- 
dressed yourself to Paragraphs 1, 2 and 3. 

* eK 

MR. ABT: I offer in evidence Petitioner's Exhibit 

9 for identification, consisting of photostats of thirteen 
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ledger sheets of the Manufacturer's Trust Company, 
purporting to be ledger sheets applicable to the bank ac 
count of the Communist Party of the U.S.A. for the pe- 
riod from December 14th, 1950 through December 27th, 
1951, which ledger sheets were furnished to us by the 
Service in response to the subpoena *** 
* Ke O* 

[39] THE COURT: Is there an objection to the ad- 
mission of this document? 

MR. WILSON: There is no objection, your Honor, 
we tried to stipulate this. 

THE COURT: It is received. 


xe 


[40] SYDNEY H. COHEN 


was thereupon called as a witness on behalf of the Pe- 
titioner and, having been first duly sworn, was ex- 
amined and testified as follows: 

THE CLERK: State your name and address for the 
record. 

THE WITNESS: Sydney H. Cohen. My address is 
15 Abingdon Square. New York City 14. 


DIRECT EXAMINATION 


By Mr. Abt: 

Q. What is your occupation? A, I am an Internal 
Revenue Agent in the Manhattan District. New York. 

Q. Were you the Internal Revenue Agent who was 
in charge of the investigation of the tax liability of the 
[41] Communist Party for the year 1951? A. I was, 
sir. 

Q. Were you the agent who, in that capacity, com- 
puted the deficiency which was assessed against the 
Communist Party? A. I was. 

Q. And in that connection, did you make a report, 
Mr. Cohen? A. I did, sir. 

Q. Do you have that report with you? A. I do, sir. 

Q. May I see it fora moment, please? A. Yes, sir 
(handing to Mr. Abt). 
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MR. ABT: I will ask the Clerk to mark this Peti- 
tioner's Exhibit 2 for identification. 

THE CLERK: Petitioner's Exhibit 10 marked for 
identification. 

(The document above referred to was marked Peti- 
tioner's Exhibit No. 10 for identification.) 

BY MR. ABT: 

Q. That document that has just been marked Peti- 
tioner's Exhibit 10 for identification is a copy of your 
report, is it not, Mr. Cohen? A. It is, sir. 

[42] MR. ABT: I offer it in evidence. 

THE COURT: Is there any objection? 

MR. WILSON: There is no objection, your Honor. 

THE COURT: It is received. 

ee OK 

[43] BY MR. ABT: 

Q. I show you this exhibit and I will ask you whether 
the deficiency which you calculated was not based on an 
assumed taxable income of $391,985.85. A. Well, if I 
may, sir, it was not based upon an assumption. It was 
based upon unexplained deposits which, in the absence 
of any information to the contrary, was deemed to have 
constituted the taxable income of the Communist Party 
of the U.S.A. 

Q. In other words, that figure of $391,985.85 repre- 
sents what you call unexplained bank credits? A. The 
unexplained bank credits, yes, sir. 

Q. Were there any explained bank credits? A. I 
don't remember. 

Q. You don't remember? A. I don't remember. 

Q. Do you have any working papers or notes which 
would indicate whether there were any such explained 
bank credits? A. I don't have any with me. 

Q. Do you have any in your office? A. I don't have 
any in my office. Whatever I had were submitted with 
the case at the time of its completion, sir. 

Q. Your working papers and notes were submitted to 
whom [441 at the time of the completion of the case? A. 
Everything was submitted that would constitute the basis 


99 


for the computation of the tax deficiency at the time that 
my case was reviewed by my immediate group super- 
visor. Then, in accordance with set procedure, it was 
continued on to the reviewer, at which time the reviewer 
passed upon the case and, I see here, was approved on 
that -- 

Q. To your knowledge, are there any notes or work- 
ing papers or other memoranda in existence which will 
show what, if any, explained bank credits you gave the 
taxpayer credit for when you calculated its tax? A. No, 
sir. I cannot answer that. I do not know. 

THE COURT: Will you answer this: -- 

THE WITNESS: Yes, sir. 

THE COURT: Did the work papers which you turned 
over to your immediate superior and which you have not 
seen yet contain any reference to explained bank cred- 
its? 

THE WITNESS: I don't remember, your Honor. 

THE COURT: All right. 

Do you have those work papers ? 

MR. WILSON: No, your Honor, we don't. They were 
not in the administrative file. We have never seen them. 

THE COURT: Proceed. 

MR. ABT: Judge, I request that you order the pro- 
duction of the working papers, notes or memoranda made 
by this witness, if there are such in existence, which ex- 
plain [45] these bank credits. 

THE COURT: That was the purpose of my question of 
counsel just preceding your statement, and his answer 
being such as it was, it obviates such an order. 

MR. ABT: He said it was not in the administrative 
file. It may be somewhere else. 

MR. WILSON: I can make it clear for the record. 

THE COURT: He says they have never seen them. 

Will you make a statement at this time that so far as 
you are concerned, they do not exist ? 

MR. WILSON: As far as I know, your Honor, there 
are none in existence. We have never seenthem. So 
far as we know, there are none. 
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THE COURT: Have you made a search for them? 

MR. WILSON: Yes, your Honor, we have. 

THE COURT: That obviates any order. 

BY MR. ABT: 

Q. Mr. Cohen, just one other question. A. Yes, sir. 

Q. I am informed by Mr. Wilson that -- | haven' 
made the total myself -- but that the total of the bank 
credits or bank deposits for the year 1951 shown in Pe- 
titioner's Exhibit 9 amount to $447,780.01. Can you ex- 
plain the difference between that amount and the amount 
of what in your report you called unreported, unexplained 
bank credits? [46] A. No, Mr. Abt, I cannot explain 
that. I can only state and State again that the only figure 
Iam aware of was the figure of $391,985.85 as constitut- 
ing unexplained deposits which I used as the basis for my 
computation of my deficiency. 

* kK 

MR. ABT: No. I have an offer to make. I have a 
series of documents that I wish to offer in evidence, 
Judge. 

It has been stipulated between ourselves and counsel 
for the Commissioner that each one of these documents 
is authentic and is what it purports to be. I understand 
the Commissioner may have objection on other grounds. 

THE COURT: Just a minute. Will you name those 
documents? 

MR. ABT: Perhaps I would like tohave them marked, 
if I may. 

[47] THE COURT: Just name them so I can get a 
statement on the record. 

MR. ABT: Right. 

The first is the Constitution of the Communist Party 
in effect during the year in question, 1951. 

1948 election platform of the Communist Party. 

New York State Legislative Program of the Com- 
munist Party for 1949. 

A leaflet entitled "Register and Enroll Labor," is- 
sued by the Communist Party of New York State Elec- 
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tion Campaign Committee of the Communist Party in 
1948. 

A series of bulletins of the public affairs department 
of the National Committee of the Communist Party: one 
for January, 1950: one February 10, 1950: one February 
13, 1950; one for March 6, 1950; one for March 24, 
1950; one for April 8, 1950; one for May 24, 1950. 

A document entitled "Public Affairs Bulletin of the 
Communist Party of Eastern Pennsylvania and Del- 
aware," dated August, 1951. 

A printed document entitled "Illinois Faces the 1954 
Elections," issued by the Communist Party of Illinois. 
A mimeographed document dated March 29, 1951, 

urging the election of Carl Winter, Chairman of the 
Communist Party of Michigan, as a member of the De- 
troit Board of Education. 

[48] The 1952 election platform of the Communist 
Party. 

A document entitled "People's Road to Peace. Secu- 
rity and Democracy, New Jersey, 1954 Election Pro- 
gram," issued by the Communist Party of New Jersey. 

Document entitled "A People's Program for the 85th 
Congress,"’ issued by the National Executive Commit - 
tee of the Communist Party of the United States. 

A document entitled "1958 Election Statement of the 
Communist Party of California." 

A document entitled "Your Stake in the 1960 Elec- 
tions,"' issued by the Communist Party of Southern 
California. 

A document that bears a caption, "To the Voters: 
What do you Want in your Schools?" issued by the Com- 
munist Party of California -- I'm sorry; issued by the 
Complaint Committee of Bernadette Doyle. 

THE COURT: Is there any reason, for your pur- 
poses, that those documents may not be marked for 
identification with one exhibit number? 

MR.ABT: None at all, Judge. 

THE COURT: Mark them. Mr. Clerk, for identifica- 
tion with one exhibit number. 
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THE CLERK: Petitioner's Exhibit No. 11 marked 
for identification. 

* eK 

[50] MR. WILSON: As to the constitution and the 
entire [51] balance of Petitioner's Exhibit 11 for iden- 
tification, it is our position that we should be entitled 
to a witness to cross examine to ascertain the meaning 
of phrases used in the constitution -- 

THE COURT: I know, Mr. Wilson. That is not the 
question I am asking at this time. 

Iam merely asking you whether you can stipulate 
to the point stated by Mr. Abt. 

MR. WILSON: The authenticity? 

THE COURT: Yes; and that the documents are what 
they purport to be. 

MR. WILSON: We will stipulate that they are au- 
thentic. We have no knowledge of the use which was 
made of the documents or the period of time they were 
used. 

THE COURT: I understand that. 

As I take it, you are offering this document in evi- 
dence? 

MR. ABT: Iam. But Mr. Wilson's last statement 
confuses the matter somewhat. 

THE COURT: Why? 

MR. ABT: Because when we were in your cham - 
bers, Judge, we stated -- and I thought that it was 
agreed, and I think you will recall that it was agreed -- 
that they were to stipulate two things: Number one, 
the authenticity of the document, and, number two, that 
the document was what it [52] purported to be. 

Now, Mr. Wilson has agreed to the first half of that 
stipulation. Unless I misheard him, he has not agreed 
to the second half of that stipulation. 

THE COURT: Do you agree to the second half or 
not ? 

MR. WILSON: I am not sure what is meant by it, 
but I will agree, to further the case along. 

THE COURT: All right. 
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Do I understand you are offering the documents in 
evidence at this time? 

MR. ABT: At this point I offer the documents in evi- 
dence, yes, your Honor. 

THE COURT: Do you have any further objection? 

MR. WILSON: Yes. We desire « witness to cross 
examine on these documents to find out the extent of 
their use, the purpose of their use, when they were 
used. 

These are apparently being offered for the purpose 
of trying to prove that the Communist Party is a po- 
litical party. We think we are entitled to a witness to 
cross examine on this proposition, whether it is a po- 
litical party or not. 

THE COURT: I understand your objection to be an 
objection based on lack of foundation. 

MR. WILSON: That's right. 

[53] THE COURT: I will sustain the objection. 

(The documents previously marked for identification 
Petitioner's Exhibit No. 11 collectively, were rejected.) 

MR. ABT: May the exhibit be made a part of the rec- 
ord as a rejected exhibit ? 

THE COURT: No, they may not be made a part of the 
record. Yes. you may make them a part of the record 
in the nature of a special record for purposes of appeal. 

MR. ABT: Yes: that was all J had in mind. They 
should be lodged with the Clerk and can be certified to 
the Court of Appeals on appeal. 

THE COURT: Al! right. 


* oO 
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SUBPOENA 
(Filed March 22, 1965) 


To The Secretary of the Treasury (or his authorized 
representative.) 


You are hereby commanded to appear before the Tax 
Court of the United States at 10 a.m. on the 22nd day of 
March, 1965 at Room 820A, News Building, 220 E. 42nd 
St., New York, N.Y., then and there to testify on behalf 
of Petitioner in the above-entitled case, and to bring 
with you 1. All decisions, informal rulings, Opinions, 
memoranda and correspondence in the possession of 
the Internal Revenue Service relating to (a) the liability 
of petitioner to taxation under the income tax laws, (b) 
the liability of political parties generally to such taxa- 
tion and (c) the liability of any named organizations, 
other than petitioner, which designate or designated 
themselves as political parties, to such taxation. 


2. The books, records, correspondence and papers 
in the possession of the Internal Revenue Service show- 
ing, with respect to petitioner, National Republican 
Party, National Democratic Party, Socialist Party, So- 
cialist Workers Party, Socialist Labor Party, States 
Rights Party, Progressive Party, Prohibition Party, 
American Labor Party, Communist Labor Party of 
America, United Communist Party of America, Work- 
ers Party of America, Workers (Communist) Party of 
America, and each other organization which designates 
or designated itself as a political party, every demand 
for (a) the payment of an income tax, (b) the filing of an 
income tax return, (c) an examination of books and rec- 
ords for the purpose of ascertaining liability to income 
taxation or the amount thereof, (d) the keeping of finan- 
cial records for income tax purposes, (e) the filing of 
an application for exemption from income taxation, (f) 
the filing of an information return as an exempt organi- 
zation and (g) compliance in any other particular with 
the requirements of the income tax laws. 
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3. Books, records, correspondence and papers in 
the possession of the Internal Revenue Service showing 
performance or non-performance by the organizations 
named or described in paragraph 2 hereof of any of the 
acts described in clauses (a), (b), (c), (f), and (g) of 
paragraph 2 hereof. 


4. The transcript of testimony of Betty Gannett in 
or about October, 1954, before the Internal Revenue 
Service in New York City pursuant to a subpoena cap- 
tioned, 'In the Matter of the Tax Liability of the Com- 
munist Party of the U.S.A." 


5. All originals or copies of bank statements, de- 
posit slips, cancelled checks, audit or other financial 
reports, books, records and papers in the possession of 
the Internal Revenue Service which show or purport to 
show or to summarize any or all receipts or expendi- 
tures of petitioner during the year 1951. 


6. All statements of, and memoranda of interviews 
with, any person or persons who are or were auditors 
or employees of petitioner, relating to petitioner's re- 
ceipts and expenditures for 1951. 


7. All memoranda, correspondence, and papers re- 
lating to the investigation by the Internal Revenue Serv- 
ice of petitioner's income, expenditures and alleged in- 
come tax liability for 1951. 


8. All correspondence, or copies thereof (a) between 
the Omaha, Nebraska, office of the Internal Revenue 
Service and the Communist Party of Iowa and Nebraska 
in or about the years 1948 and 1950, and (b) between 
the Chicago, Illinois, office of the Internal Revenue 
Service and the Communist Party of Illinois or peti- 
tioner in or about the year 1948, with respect to the li- 
ability to income taxation of petitioner, the Communist 
Party of Iowa and Nebraska, or the Communist Party 
of Illinois. 
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9. All opinions, memoranda and other papers of the 
Internal Revenue Service with respect to the corres- 
pondence described in paragraph 8 hereof, and not to 
depart without leave of the Court. 


Date March 11, 1965 


STIPULATION OF FACTS 
(Filed March 22, 1965) 


It is hereby stipulated that, for the purpose of this 
case, the following statements may be accepted as 
facts and all exhibits referred to herein and attached 
hereto are incorporated in this stipulation and made a 
part thereof, subject to the right of either party to ob- 
ject to the admission of such facts in evidence on the 
grounds of materiality and relevancy; provided, how- 
ever, that either party may introduce other and further 
evidence not inconsistent with the facts herein stipu- 
lated. 


1. The Petitioner is an unincorporated association 
with its principal office in New York City, New York. 


2. The statutory notice of deficiency, a copy of which 
is attached hereto as Exhibit 5-C, was mailed by Re- 
spondent to Petitioner on May 18, 1956. 


3. Neither the Petitioner nor any of its predeces- 
sors has ever filed a Federal income tax, or exempt 
organization information, return for any year, 


4. Neither Petitioner nor any of its predecessors 
has ever filed with the Respondent an application for 
exemption from Federal income tax under Sec. 101 of 
the Internal Revenue Code or its predecessors. 


5. The investigation by Respondent of Petitioner's 
taxable year 1951, which is involved in this case. be- 
gan in approximately April, 1954. 
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6. In or about October, 1954, the Respondent is- 
sued Internal Revenue Summons to 24 individuals to ap- 
pear before the Respondent's revenue agents to give 
testimony concerning the tax liability of the Petitioner. 


7. In or about October, 1954, suit was filed in the 
United States District Court for the Southern District 
of New York, seeking to have these Revenue Agent Sum- 
mons quashed. This matter was subsequently resolved 
by agreement between the parties that eight of the in- 
dividuals summoned would appear and testify. Pursuant 
to said agreement, seven of these individuals subse- 
quently appeared at the Respondent's office in New York 
City, New York. 


8. On February 4, 1948, the Treasury Department 
of the United States issued Press Release No. S-613 
which is attached hereto as Exhibit 6-D. 


9. On November 22, 1950, a petition was filed with 
the Subversive Activities Control Board by the Attorney 
General of the United States acting under section 13(a) 
of the Subversive Activities Control Act of 1950 for an 
order requiring the Communist Party of the United 
States of America (the Petitioner herein) to register 
with the Attorney General under section 7 of the Act. 
The proceeding before the S.A.C.B. is entitled Herbert 
Brownell, Jr., Attorney General of the United States, 
Petitioner v. The Communist Party of the United States 
of America, Respondent, Docket No. 51-101. Attached 
hereto as Exhibit 7-E are the Modified Report of the 
Board and the Second Modified Report of the Board, 
which together represent the final determination of the 
S.A.C.B. in this matter. 


10. During the calendar year 1951, Petitioner had 
approximately 25,000 members. 


11. During the calendar year 1951, Petitioner had 
the following monthly dues schedule in effect: 


Unemployed and youth 

Housewives -50 
Members earning up to $40 weekly -50 
Members earning $41 to $60 weekly 1.25 
Members earning $61 to $80 weekly 2.50 
Members earning $81 to $100 weekly 3.00 
Members earning over $100 weekly 10.00 


12. The dues were collected at the club level. Fifty 
per cent of the dues were forwarded to the National Of- 
fice of the Petitioner. 


13. From 1945 to the present time, no candidate for 
President or Vice President of the United States has 
run on the Communist Party ticket. 


14. Subsequent to 1946 no candidate for the Senate 
or House of Representatives of the United States has 
run on the Communist Party ticket. 


15. Subsequent to 1946 no candidate for Governor 
or for the State Legislatures or for any other state- 
wide office of any of the fifty states has run onthe Com- 
munist Party ticket. 


16. The persons listed in Exhibit 8 attached hereto 
ran as candidates of petitioner and its predecessors 
for the offices and years set forth therein. 
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EXHIBIT 5-C 


U.S. TREASURY DEPARTMENT 
Internal Revenue Service 


May 18, 1956 


In Replying Refer to: A:NSM:90D 


Communist Party of the U.S.A. 
101 West 16th Street 
New York 11, New York 


Sirs: 


You are advised that the determination of your in- 
come tax liability for the taxable year(s) ended De- 
cember 31, 1951 discloses a deficiency or deficiencies 
of $261050.38 and penalty of $65262.60 as shown in the 
statement attached. Assessment of such deficiency or 
deficiencies has been made under the provisions of the 
internal revenue laws applicable to jeopardy assess- 
ments. 


In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency or 
deficiencies mentioned. 


Within 90 days from the date of the mailing of this 
letter you may file a petition with The Tax Court of the 
United States, at its principal address, WASHINGTON, 4, 
D.C., for a redetermination of the deficiency. In count- 
ing the 90 days you may not exclude any day unless the 
90th day is a Saturday, Sunday, or legal holiday in the 
District of Columbia in which event that day is not 
counted as the 90th day. Otherwise Saturdays, Sundays, 
and legal holidays are to be counted in computing the 
90-day period. 


Very truly yours, 


aera Russell C. Harrington 
Statemen Commissioner, 


Form 1276 
By (Signed) Donald R. Moysey 
NSM/EMC District Director of Internal Revenue. 
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STATEMENT 


Communist Party of the U.S.A. 
101 West 16th Street 
New York 11, New York 


Tax Liability for the Taxable Year Ended 
December 31, 1951 


Delinquency 


Deficiency Penalty 
Income Tax $261,050.38 $65,262.60 


This determination of your income tax liability has 
been made upon the basis of information on file with the 
Internal Revenue Service. 


Inasmuch as you failed to file a return within the 
time prescribed by law, 25 per centum of the tax has 
been added thereto in accordance with the provisions of 
Section 291(a) of the Internal Revenue Code of 1939. 


It is held that you are not exempt from Federal in- 
come tax under the provisions of Section 101 of the In- 
ternal Revenue Code of 1939. 


Schedule 1. 


Determination of Income 


(a) Other income $391,985.85 
Net income as determined $391,985.85 
Excess Profits Net Income as deter- 

mined $391,985.85 


Explanation of Items 


(a) It has been determined that based on unexplained 
bank credits and other records you realized taxable in- 
come inthe year 1951 of at least $391,985.85 which was 
not reported in a return. 


Schedule 2. 


Computation of Tax 
Internal Revenue Code as Amended 


INCOME TAX 
NORMAL TAX AND SURTAX: 


Net income as determined (Schedule 1) $391,985.85 
Surtax Net Income $391,985.85 
Combined Normal Tax and Surtax: 

50-3/4% of $391,985.85, minus 

$5,500.00 $193,432.82 
Total Normal Tax and Surtax $193,432.82 
Total Excess Profits Tax (Schedule 3) 67,617.56 
Total Income Tax and Excess 

Profits Tax Liability $261,050.38 
Income Tax and Excess Profits Tax 

Assessed: 


Original, Account No. None Filed None 
Deficiency of Income Tax and Excess 
Profits Tax $261,050.38 
Delinquency Penalty (25% of $261,050.38) $ 65,262.60 


Schedule 3. 


Computation of Excess Profits Tax 


. Excess profits net income as deter- 

mined (Schedule 1) $391,985.85 
. Less: Excess profits credit 

(Statutory allowance) 25,000.00 
. Adjusted excess profits net income $366,985.85 
. 30% of line 3 $110,095.76 
. 17-1/4% of line 1 $ 67,617.56 
. Excess profits tax (Lessor of line 

4 or 5) $ 67,617.56 
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EXHIBIT 6-D 


UNITED STATES OF AMERICA 
TREASURY DEPARTMENT 
WASHINGT ON 


Date: Mar. 5, 1965 


Pursuant to the provisions of Administrative Circu- 
lar No. 79, certification of the attached records under 
the seal of the Treasury Department is requested. 


I certify that the annexed is a copy of Press Service 
No. S-613, For Immediate Release Wednesday February 
4, 1948 ‘ 


for the use of the Tax Court in the case of Communist 
Party of the U.S.A, 


/s/ Mitchell Rogovin 
Chief Counsel 
Internal Revenue Service 


For the Secretary: 


Selden S. Baker, Chief 
Disclosure and Liaison Branch 
Collection Division 

Internal Revenue Service 


TREASURY DEPARTMENT 
Washington 


FOR IMMEDIATE RELEASE Press Service 


Wednesday, February 4, 1948 No. S-613 


In response to numerous inquiries as to the policy of 
the Bureau of Internal Revenue regarding subversive 
organizations, George J. Schoeneman, Commissioner of 
Internal Revenue, today issued the following statement: 
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The tax laws do not contemplate and it has never been 
our policy to grant tax exemption or other tax privileges 
to subversive organizations. Whenever we discover an 
organization that obtained exemption by misrepresenting 
its purposes and activities, we revoke these privileges 
immediately. 


We have, for instance, noticed public comment re- 
garding the fact that the Attorney General has declared 
subversive certain organizations which had at various 
times in the past obtained exempt status under the guise 
of charitable, educational, fraternal or similar bona 
fide organizations. 


The exemption of one of these organizations, the In- 
ternational Workers Order, was revoked on February 
27, 1947, and the exemption of the Joint Anti-Fascist 
Refugee Committee was revoked on January 22, 1948. 
Revocation of the exemptions of six other organizations 
on the Attorney General's list has now been made. 
These organizations are the National Council of Ameri- 
can-Soviet Friendship, Hollywood Writers’ Mobiliza- 
tion, Ohio School of Social Science, Samuel Adams 
School, School of Jewish Studies (New York City), and 
Philadelphia School of Social Science and Art. 


Revocation of the exemption of the above-named 
organizations will preclude any allowance of deductions 
in tax returns for contributions made to them. 


It is the policy of the Bureau to take steps promptly 
to deny exemption to any organization where evidence 
demonstrates it to be subversive. 
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Excerpt From 
EXHIBIT 7-E 


_SUMMARY_ 


The evidence in this proceeding traces the entire 
existence of the Communist Party of the United States, 
a period of more than 30 years. It has been a satellite 
of the Soviet Union from its inception. 


At the outset of its existence it joined the Commu- 
nist International, an instrumentality of the Soviet Union 
and the organizational manifestation of the world Com- 
munist movement at the time. In joining the Interna- 
tional the Party agreed to accept its direction and to 
adopt the policies enunciated by it. 


The Communist International was avowedly Marx- 
ism-Leninism in action. The period of about two dec- 
ades when the Party was formally a member is traced 
in the record by official documents of the International 
and respondent and oral testimony. This evidence 
shows unequivocally the character, objectives and lead- 
ership of the world movement and the Party's role 
therein. That respondent during this period was dom- 
inated and controlled by the Soviet Union, which con- 
trolled the world Communist movement 1/ and op- 
erated primarily to advance the objectives of that move- 
ment is not seriously disputed by respondent's evi- 
dence. Indeed, incontrovertible documents virtually 
preclude such a showing. 


Until 1940, then, respondent was openly an active 
participant in a Soviet led international movement with 
a "programme of struggle for the world proletarian 
dictatorship.” Cutting through the semantics, a prole- 
tarian dictatorship is what exists in the Soviet Union. 


The only substantial issue of fact is whether upon the 


1/ And we find in this Report that this world movement 
is substantially as described in section 2 of the Act. 
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announcement in 1940 of its disaffiliation from the Com- 
munist International, the latter's dissolution in 1943, or 
thereafter, respondent ceased its relationship with the 
Soviet Union or the world Communist movement. The 
evidence shows the disaffiliation was merely pro forma 
and did not sever the relationship. In fact, the Party did 
not so much as assert a cleavage in policy or program 
with the Soviet Union or the world movement. While the 
Communist International was disbanded, as such, in 1943 
once again this was only a pro forma maneuver. The 
world movement remained intact in theory and program. 
And, here again, there was no renouncement of program 
or purpose. Both as to the disaffiliation and the dissolu- 
tion, to have substantial significance here there would 
have to be an indication of some repudiation of policy 
and program. But there is none. 


More than this, however, the evidence shows affirma- 
tively that the program of the world movement and re- 
spondent have continued to be the program promulgated 
by the Communist International. In fact, the reorganiza- 
tion of the Party in 1945 occurred because of a revulsion 
against a temporary departure from the world Commu- 
nist program in the waning years of World War I. The 
reorganization was accompanied by a dynamic reaffir- 
mation of Marxism-Leninism. It would seem clear that, 
the world Communist movement being Marxism-Lenin- 
ism in action, there would be no substantive break from 
the movement without a substantial departure from or 
revision of Marxism-Leninism by respondent. This 
there had not been. Its policies and programs were 
originally laid down for respondent by the Soviet Union, 
through the Communist International. These programs 
respondent has effectuated without discernible variance 
to the time of this hearing. Leaving aside the denials of 
its witnesses that the alleged relationship with the Soviet 
Union and the world movement exists, it is striking that 
it is unable to point to events in the various periods of 
its history demonstrating its independence and bona fide 
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domestic character. Having continually fought the 
charge at least for two decades, if not before, that it is 
foreign controlled the lack of affirmative, substantial 
evidence of independence is all the more significant. 


The short of it is this and, to a substantial degree, it 
can be found through the hundreds of official documents 
in evidence alone—the Communist Party began its his- 
tory by voluntarily submitting to the control of the So- 
viet Union and adopting that nation's international pro- 
gram for the Communist movement. The record shows 
that neither the basic program or objectives of the So- 
viet led world Communist movement nor those of re- 
spondent have changed. And, beyond that, respondent 
itself points to no real cleavage. 


Thus there is inside our borders a disciplined or- 
ganization which under Soviet Union control seeks, by 
unconstitutional means, to install a Soviet style dictator 
ship in the United States, just as other Communist Par- 
ties in other countries have done. At no time does re- 
spondent declare that it is singular among Communist 
Parties in the world. 


Our reconsideration of the record as expunged leads 
to the conclusion that the evidence establishes beyond 
doubt that respondent is substantially directed. domi- 
nated, and controlled by the Soviet Union, which con- 
trols the world Communist movement referred to in 
section 2 of the Act, and operates primarily to advance 
the objectives of such world movement; and our prior 
determination to this effect is reaffirmed. 


We find, therefore, that the Communist Party of the 
United States is a Communist-action organization, as 
defined. 


RECOMMENDATION 


Pursuant to section 14(a) of the Act, it is recom- 
mended that the United States Court of Appeals for the 
District of Columbia Circuit affirm the Board's Order 
entered April 20, 1953, requiring the Communist Party 
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of the United States to register as a Communist-action 
organization under section 7 of the Subversive Activi- 
ties Control Act of 1950. 


/s/ Thomas J. Herbert 
Chairman 


/s/ Francis A. Cherry 
Member 


/s/ R. Lockwood Jones 
Member 


/s/ James R. Duncan 
Member 


/s/ Dorothy McCullough Lee 
Member 
[Seal - Subversive Activities Control Board] 


December 18, 1956 
Washington, D.C. 


EXHIBIT 8 
OFFICE 


President, 
Workers Party 


Vice President 


Governor of Wisc. 
(Independent 
Workers Party) 


CANDIDATE 
William Z. Foster 


Alanne 


Governor of NY 
President 


Governor --Wisconsin 
(Independent 
Workers Party) 


U.S. Congress 

3rd Dist (Minn) 
(Workers Communist 
Party) 


Cannon 
William Z. Foster 
Hayes 


E. B. Ford 


OFFICE 


U.S. Congress 

4th Dist (Minn) 
(Workers Communist 
Party) 


U.S. Congress 

5th Dist. (Minn.) 
(Workers Communist 
Party) 


U.S. Congress 

8th Dist. (Minn.) 
(Workers Communist 
Party) 


U.S. Congress 
21st Cong. Dist. 
New York 


Governor of Wisconsin 
(Independent Commu- 
nist) 

U.S. Senator 
Minnesota 


Governor of 
Minnesota 


Lt. Governor of 
Minnesota 


Secretary of State 
Minnesota 


Member, Railroad 
& Warehouse Com- 
mission (Minn.) 


U.S. Congress 
4th Dist. Minn. 


President 
Vice President 


Secretary of State 
(Minnesota) 


Governor of 
Pennsylvania 


Governor of 
Minnesota 


CANDIDATE 
Maurice Powers 


Thomas Foley 


Richard B. Moore 


Blair 


Rudolph Harju 
Karl Reeve 


Andrew Roine 


Henry Bartlett 


Nick Maki 


A. N. Anderson 


William Z. Foster 


Robert Turner 


Cush 


William Schneider- 
man 


OFFICE 


Lt. Governor of 
Minnesota 


Attorney General of 
Minnesota 


Governor of Wis. 
(Independent Com- 
munist) 


U.S. Senator (Minn.) 
Governor (Minn.) 
Secretary of State, 
(Minn.) 

President 

Vice President 


Governor, 
Massachusetts 


Lt. Governor, 
Massachusetts 


Secretary of State 
Massachusetts 


Treasurer, 
Massachusetts 
Auditor, 
Massachusetts 


Attorney General, 
Massachusetts 


U. S. Senator, 
Delaware 


Governor, 
Michigan 

Governor, 
New York 


U.S. Congress 
1st Cong. Dist. 
California 

U.S. Congress 


3rd Cong. Dist. 
California 


CANDIDATE 
John Lindman 


Thomas Foley 
Childs 
Alfred Tiala 


8. K. Davis 
Robert Turner 


Earl Browder 
Otis A. Hood 

Paul C. Wicks 
Mary E. Moore 
Eva Hoffman 
Alfred Haase 
Michael Tuysuzian 
David Atis 

Emery 


Minor 


Vernon D. Healey 


Perry Hill 


OFFICE CANDIDATE 


U.S. Congress Anita Whitney 
4th Cong. Dist. 
California 


U. S. Congress Lawrence Ross 
5th Cong. Dist. 

California 

U. S. Congress Lloyd Harris 
6th Cong. District 

California 

U.S. Congress Carl B. Patterson 
6th Cong. Dist. 

California 

U.S. Congress William Ingham 
11th Cong. District 

California 

U.S. Congress Emma Cutler 
13th Cong. Dist. 

California 


U.S. Congress John L. Leach 


17th Cong. Dist. 
California 


U.S. Congress Charles McLaughlin 
19th Cong. Dist. 
California 


U.S. Congress Charles S. Danen- 


1st Cong. Dist. hower 
New Jersey 


U.S. Congress David Reiss 

8th Cong. Dist. 

New Jersey 

U.S. Congress William P. Sandburg 
At-Large (Ohio) 

Governor, James P. Reid 
Rhode Island 


Auditor General, B. D. Amis 
Pennsylvania 


State Treasurer Pat Toohey 
Pennsylvania 

New York City Peter V. Cacchione 
Council 


OFFICE CANDIDATE 


U.S. Congress Nora Conklin 
3rd Cong. Dist. 
California 


U.S. Congress Dave K. Saunders 
6th Cong. Dist. 
California 


U.S. Congress Orla E. Lair 


11th Cong. Dist. 
California 


U.S. Congress Louis Baron 
13th Cong. Dist. 
California 


U.S. Congress Emil Freed 

15th Cong. Dist. 

California 

U.S. Congress La Rue McCormick 
16th Cong. Dist. 

California 


Governor of Maine Winfred V. Tabbut 


Governor of Maryland Samuel Gordon 


U.S. Senator Harry Straw 
Maryland 


Governor, Otis Archer Hood 
Massachusetts 


Governor, Mrs. Elba K. Chase 
New Hampshire 


U.S. Senator, William Norman 
New Jersey 


U.S. Congress John F. Norman 
1st Cong. Dist. 
New Jersey 


U.S. Congress Manuel Cantor 
8th Cong. Dist. 
New Jersey 


U.S. Congress Rose Risk 
10th Cong. Dist. 
New Jersey 


OFFICE 


U.S. Congress 
11th Cong. Dist. 
New Jersey 
U.S. Congress 
12th Cong. Dist. 
New Jersey 
U.S. Congress 
13th Cong. Dist. 
New Jersey 


Governor, 
Rhode Island 


U.S. Senator, 
Pennsylvania 


Governor, 
Pennsylvania 


Lt. Governor, 
Pennsylvania 


Lt. Governor, 
Massachusetts 


Secretary of State, 
Massachusetts 


Treasurer, 
Massachusetts 


Auditor, 
Massachusetts 


Attorney General, 
Massachusetts 


U.S. Senator, 
Indiana 


Governor, 
Texas 


U.S. Senate 
Wisconsin 
President 

Vice President 


Governor, 
California 


CANDIDATE 


Lillie Brewer 


Morris Friedal 


Jay Anyon 


A. Kominsky 
Pat Toohey 

Ella Bloor Omholt 
Ben Careathers 
Manuel Blank 
Hugo DeGregory 
Frank Asher 
Mike Tuysuzian 
Joe Figueiredo 
Blansett 

Brooks 

Blair 

Earl Browder 


James W. Ford 
Whitney 


CFFICE 
U.S. Senator, 
Connecticut 


Governor, 
Iowa 


U.S. Senator, 
Massachusetts 


Governor 
Massachusetts 
Governor, 
Michigan 

U.S. Senator, 
Michigan 
Governor, 
New Jersey 


U.S. Senator 
New Jersey 


U.S. Senator, 
Pennsylvania 


U.S. Senator 
Texas 


Governor 
Washington 
Governor, 
Wisconsin 


U.S. Senator, 
Wisconsin 


Lt. Governor, 
Massachusetts 


Treasurer, 
Massachusetts 


Auditor, 
Massachusetts 
U.S. Congress 
Ist C.D. (Calif.) 


U.S. Congress 
3rd C.D. (Calif.) 


CANDIDATE. 
Wofsy 


Speck 
Frankfeld 
Hood 
Raymond 
Johnson 
Cantor 
Dooner 
Reeve 
Brooks 
Brockway 
Blair 


Furman 


Hugh De Gregory 


Henry Grossman 
Aurther Buckley 
Albert J. Lima 


Charles Cricus 


OFFICE 


U.S. Congress 
4th C.D. (Calif.) 


U.S. Congress 
Sth C.D. (Calif.) 


U.S. Congress 
6th C.D. (Calif.) 


U.S. Congress 
7th C.D. (Calif.) 


U.S. Congress 
8th C.D. (Calif.) 


U.S. Congress 
10th C.D. (Calif.) 


U.S. Congress 
11th C.D. (Calif.) 


U.S. Congress 
12th C.D. (Calif.) 


U.S. Congress 


14th C.D. (Calif.) 


U.S. Congress 
15th C.D. (Calif.) 


U.S. Congress 
16th C.D. (Calif.) 


U.S. Congress 
18th C.D. (Calif.) 


Governor, 
Connecticut 


U.S. Senator, 
Maryland 
Governor, 
Montana 


U.S. Congress 
9th C.D. (N. Jersey) 


Auditor General, 
(Penn.) 


Governor 
(Texas) 


CANDIDATE 
Archie Brown 


Walter R. Lamber 
Clarence Patton 
Alfred N. Johnson 
Elizabeth Nichols 
Louretta Adams 
Orla E. Lair 
Albert Lewis 
Pettis Perry 

Emil Freed 
George C. Sandy 
George R. Ashby 
Michael A. Russo 
Albert E. Blumberg 
Arvo Frederickson 
John F. Norman 
Paul 


Ben H. Lauderdale 


OFFICE 


U.S. Senator, 
(Minn.) 


Governor, 
(Minn.) 


Lt. Governor, 
(Minn.) 


Secretary of State 
(Minn.) 


Governor, 
(W. Va.) 


Brooklyn, N.Y. 
City Council 


City Council 


Governor, 
(Ala.) 


Governor, 
(Colo.) 


U.S. Senator, 
(Colo.) 


Governor, 
(Mass.) 


Governor, 
(Wisc.) 


U.S. Congress 


U.S. Congress 
(4th C.D., Minn.) 


Governor, 
(Minn.) 


Member, Railroad & 


Warehouse Commission 


New York City 
Councilman 


New York City 
Councilman 


New York City 
Councilman 


CANDIDATE 


Carl Winter (write- 
in) 

Martin Mackie 
William Herron 
Clark Jorgenson 
Oscar Wheeler 
Peter V. Cacchione 
(Elected) 


Israel Amter 
Southard 


Dietrich 
Allander 
Hood 
Blair 


Morris Graham 
Rose Tillotson 


Martin Mackie 
Robert J. Kelly 


Peter V. Cacchione 
(Elected) 


Benjamin J. Davis, 
Jr. (Elected) 


Peter V. Cacchione 
(Elected) 


OFFICE 
New York City 


U.S. Senator 
(Mich.) 


Governor, 

(Wisc.) 

(Independent Communist) 
Attorney General 

New York State 


Comptroller 

New York State 
City Council, 
Borough of Queens 
(New York) 


U. S. Senator 
(Mich.) 


U.S. Senator 
2nd C.D. (Mich.) 


U.S. Congress, 
16th C.D. (Mich.) 


State Senator. 
3rd Dist. (Mich.) 


State Senator 
4th Dist. (Mich.) 


State Senator 
llth Dist. (Mich.) 


State Representative 
2nd Dist., Washtenaw 
County, Mich. 


State Representative. 
lst Dist., Genesse 
County. Mich. 


State Representative, 
lst Dist., Wayne 
County, Mich. 


State Representative, 
1st Dist., Wayne 
County, Mich. 


CANDIDATE 


Benjamin J. Davis, 
Jr. (Elected) 
Beiswenger 


Eisenscher 


Benjamin J. Davis, 
Jr. 
Robert Thompson 


Charles Evans 


Hugo Beiswenger 
Robert Cummins 
William Allan 
Carneller Foreman 


Walter Dunn 


Stanley Adamske 


Thomas A. Dennis 


Thomas Kelley 


Fred Williams 


Gerald R. Boyd 


OFFICE CANDIDATE 


State Representative, Helen Allison Winter 
1st Dist. Wayne 
County, Mich. 


Commission Council Emanuel Levin 
Member, 
New Orleans, La. 


NY City Council Simon W. Gerson 
Member 


Mayor of Minneapolis, Robert Kelly 
Minn. (Primary) 


New York City Simon W. Gerson 
Council 

New York City Benjamin J. Davis, 
Council Jr. 


Excerpts From 


PETITIONER'S EXHIBIT 10 


U.S. TREASURY DEPARTMENT 


Internal Revenue Service 
District Director 
Lower Manhattan - 80 Lafayette Street 
New York 13, N.Y. 


January 12, 1956 


IN RE: Communist Party of the U.S.A. 
268 Seventh Avenue 
New York 1, N. Y. 


EXAMINING OFFICER TIME SPENT ON CASE 
Sydney L. Cohen 24 days 

Rating: Special 

Group Chief: JJM 


Computations Verfied: JH 
Date: 1/18/56 Reck 


Reviewer: S. O. Hamerman 
Chief, Audit Division 
District Director of Internal Revenue 


80 Lafayette Street 
New York 13, N. Y. 
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An examination of the books and records of the 
above-named corporation discloses the following: 


SUMMARY 


Income Tax 
Year ended Deficiency Penalties 


12/31/51 $193,432.82 $48,358.21 
12/31/52 31,251.66 7,812.92 
12/31/53 6,528.51 1,632.13 


Return Filed 
Date District Serial No. 


- No return filed 
- No return filed 
- No return filed 


Excess Profits Tax 
Year ended Deficiency Penalties 


12/31/51 $67,617.56 $16,904.39 
12/31/52 12,721.73 3,180.43 


Return Filed 
Date District Serial No. 


- No return filed 
= No return filed 


Net additional tax and penalties: $389,440.36 
Nature of business: Disseminating Propaganda 


Authority for examination: — 
Revenue Agent who made prior examination and year: 
Comparison has been made with: Available records 


Method of accounting employed: Cash 


With whom was the examination discussed: Bernard 
Ades, accountant 
Was an agreement to findings procured: No 


Other information: 


Offices of the above captioned organization were vis- 
ited by undersigned agent on March 23, 1954 for the 
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purpose of conducting a package audit. After a cursory 
examination of the Social Security and Withholding Tax 
duplicate returns and records, agent asked if he might 
examine a copy of the organization's income tax return 
for the purpose of verifying the correctness of the afore- 
mentioned taxes. Agent was advised by the bookkeeper 
(Miss Beatrice Zurowsky) that "they did not file income 
tax returns as they were exempt." 


Undersigned agent then asked to see their copy of 
their "Proof of Exemption" or their retained copy of the 
“Annual Information Return" that is required to be filed 
by exempt organizations. Miss Zurowsky advised agent 
that they didn't have either of the requested documents 
and stated that there was no one available with whom he 
might further discuss the matter. 


Undersigned agent returned the following day and left 
"exemption applications" and forms 990 for completion. 
They were afforded the opportunity of mailing said forms 
when completed within ten days to two weeks to this of- 
fice. After a lapse of over nine weeks, agent returned 
and was informed that the matter should be discussed 
with their attorney. 


On June 9th, in company with another agent, under- 
signed agent visited the offices of their attorney, Mr. 
David Freedman, 11 Park Place, New York, and was in- 
formed by him that said forms would be completed and 
would be sent to this office. Said returns were never 
forwarded. 


Additional visits to the offices of the above captioned 
organization failed to elicit the completed requested re- 
turns. Accordingly, in view of the organization's failure 
to apply for proof of exemption in accordance with Sec- 
tion 39.101-1 Reg. 118, which states in part "an organi- 
zation is not exempt merely because it is not organized 
and operated for profit in order to establish its exemp- 
tion and thus be relieved of the duty of filing returns of 
income and paying the tax, it is necessary that every or- 
ganization claiming exemption file an affidavit with the 
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Collector of the district in which it is located, showing 
the character of the organization, the purpose for which 
it was organized, its actual activities, the sources of its 
income and the disposition of such income... and in 
general, all facts relating to its operation which effect 
its right to exemption." 


Several attempts were made to arrive at a proper de- 
termination of the taxpayer's liability for the years in- 
volved but were rebuffed. 


In view of the fact that the undersigned was informed 
that the Communist Party of the U.S.A. maintained no 
records other than payrolls and that the organization 
made no reports to the Government other than the So- 
cial Security and Withholding Tax returns previously 
referred to, there remains no other basis for the com- 
putation of income tax due than to predicate the compu- 
tation of said tax upon the amount of monies deposited to 
the organization's credit in their banks. 


On November 17th, 1955, a notice of proposed changes 
was sent in which the additions enumerated herein were 
treated as gross income for the years under examina- 
tion. These additions reflect all bank credits for the 
years involved. In addition to these adjustments, the as- 
sertion of the delinquency penalty was recommended pur- 
suant to the provisions of Section 291 of the 1939 I.R.C. 


Since the organization is not exempt due to its not hav- 
ing filed a request for exemption and in view of the fact 
that the name of the above captioned is contained in the 
UNITED STATES ATTORNEY GENERAL'S LIST OF 
SUBVERSIVE ORGANIZATIONS, and further, since per- 
mission was not granted for an examination of nor were 
complete records showing receipts and disbursements 
made available to the examining agent, there existed no 
course but to add all of the unexplained credits to gross 
income. 


/s/ Sydney L. Cohen 
Internal Revenue Agent 
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Communist Party of the U.S.A. 
268 Seventh Avenue 
New York 1, N..Y. 


DATE OF REPORT: January 12, 1956 
INDEX TO REPORT: 
Pages: 1-9 
Schedules: 1-8 
PRELIMINARY STATEMENT 
SUMMARY 


Penalties 
Year Ended Additional Tax 25% - Sec. 291 


12/31/51 $191,432.82 $48,358.21 
12/31/52 31,251.66 7,812.92 
12/31/53 6,528.51 1,632.13 


EXCESS PROFITS 


Penalties 
Year Ended Additional Tax 25% - Sec. 291 
12/31/51 $67,617.56 $16,904.39 
12/31/52 12,721.73 3,180.43 


Net additional tax and penalties: $389,440.36 

Principal causes of additional tax: Unreported unex- 
plained bank credits 

Findings were discussed with Mr. Bernard Ades, 
accountant. 


SCHEDULE NO. 1 


ADJUSTMENTS TO NET INCOME Year Ended: 
12/31/51 


Net income as disclosed by return $ -0- 
As corrected 391.985.85 
Net adjustment as computed below $391,985.85 
Unallowable deductions and additional income: 
(a) Unreported credits $391,985.85 

Total $391,985.85 
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Nontaxable income and additional 
deductions: -0- 


Net adjustment as above $391,985.85 
SCHEDULE NO. 1-A 
EXPLANATION OF ITEMS 


Item 1(a) Unreported unexplained bank 
credits $391,985.85 


MEMORANDUM FINDINGS OF 
FACT AND OPINION 


(Filed October 6, 1965) 


WITHEY, Judge: A deficiency in income and excess 
profits tax has been determined bythe Commissioner 
against the petitioner for the taxable year 1951 in the 
amount of $261,050.38 and an addition to tax for delin- 
quency in the filing of a return for such year in the 
amount of $65,262.60. The petitioner does not allege 
error in its petition with respect to the addition to tax. 
The issues under the pleadings are (1) whether respond- 
ent has determined such deficiency arbitrarily so that 
the burden of proof rests upon him rather than the peti- 
tioner, (2) whether petitioner had taxable income in the 
calendar year 1951, and (3) whether petitioner is ex- 
empt from income taxation. Certain portions of the pe- 
tition have been stricken as immaterial and irrelevant 
to the issues before us. 


FINDINGS OF FACT 
All stipulated facts are found as stipulated. 


The petitioner is an unincorporated association with 
its principal office in New York City, New York. 


An unincorporated association was organized in 1919 
under the name of Communist Party of the U.S.A. and 
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was dissolved on May 20, 1944. Thereafter, at a con- 
vention held on May 20-22, 1944, an unincorporated as- 
sociation was organized under the name of Communist 
Political Association. Subsequently and prior to July 
28, 1945, that association was dissolved. Subsequent to 
the dissolution of the Communist Political Association 
and in or about July 1945, the petitioner as an unincor- 
porated association was organized under the name of 
The Communist Party of the United States of America. 


Neither the petitioner nor any of its predecessors 
has filed a Federal income tax or exempt organization 
information return for any year. 


Neither petitioner nor any of its predecessors has 
filed with the respondent an application for exemption 
from Federal income tax under section 101 or any other 
Section of the Internal Revenue Code of 1939 or the 
predecessors thereof. 


The investigation of the petitioner's income tax li- 
ability here in issue by the respondent's revenue agent 
began in approximately April 1954. The agent was in- 
formed by petitioner's representatives that the peti- 
tioner maintained no records other than payrolls. Re- 
spondent's revenue agent made several attempts to ob- 
tain information from the petitioner as to the source of 
its receipts and disbursements. Permission was not 
granted for an examination nor were complete records 
showing receipts and disbursements made available to 
the examining agent. In or about October 1954, the re- 
spondent's revenue agent issued an Internal Revenue 
Summons to 24 individuals to appear before the agent 
to give testimony concerning the tax liability of the pe- 
titioner. In or about October 1954, suit was filed in the 
United States District Court for the Southern District of 
New York seeking to have these revenue agent's sum- 
mons quashed. This matter was Subsequently resolved 
by agreement between the parties that eight of the in- 
dividuals summoned would appear and testify. Pursuant 
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to said agreement, seven of these individuals subse- 
quently appeared at the respondent's office in New 
York City, New York. Having been unable to arrive at 
petitioner's correct taxable income through any other 
method, respondent based the petitioner's taxable in- 
come on the petitioner's unexplained bank credits. 


During the calendar year 1951, petitioner had ap- 
proximately 25,000 members. 


During the calendar year 1951, petitioner had the 
following monthly dues schedule in effect: 
Unemployed and youth $0.15 
Housewives 0.50 
Members earning up to $40 weekly 0.50 
Members earning $41 to $60 weekly 1.25 
Members earning $61 to $380 weekly 2.50 
Members earning $81 to $100 weekly 3.00 
Members earning over $100 weekly 10.00 

The dues were collected at the club level. Fifty 
percent of the dues were forwarded to the national of- 
fice of the petititoner. 


ULTIMATE FINDINGS OF FACT 


Petitioner had taxable income in the calendar year 
1951 in the sum of $391,985.85 as determined in the 
respondent's statutory notice of deficiency. 


The petitioner is not exempt from income tax under 
section 101 or any other section of the Internal Reve- 
nue Code of 1939. 


Respondent's determination of petitioner's income 
based on unexplained bank credits in the absence of 
books and records was not arbitrary and did not serve 
to shift the burden of proof to the respondent. 


OPINION 


As filed, the petition assigned error in respondent's 
determination of the deficiency herein primarily on the 
ground of estoppel because of his failure in years prior 
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to 1951 to claim income tax from petitioner and because 
generally of his failure to claim such tax from political 
parties in the United States. These assignments of er- 
ror, together with supporting allegations of fact, were 
stricken from the petition on respondent's motion. The 
remaining assignments of error are to the effect that 
respondent's determination was made in an arbitrary 
manner with the result that the burden of proof in this 
case rests upon the respondent to substantiate his de- 
termination; that he has failed to do so and that the 
funds making up petitioner's bank credits for 1951, 
from which the deficiency was computed, are in any 
event of such a nature as to fall outside the concept of 
taxable income. 


Respondent determined the deficiency herein on the 
basis of unexplained bank credits after consultation with 
seven individuals who responded to a summons issued 
by the examining agent and after determining that a 
computation of income could not be made from such 


books and records as were maintained by petitioner. 
Such books and records were clearly inadequate for the 
purpose of determining its receipts from any source 
consisting, as they did, primarily of payroll and social 
security records and checks made for purposes unex- 
plained on this record. Also in evidence are bank state- 
ments listing checks written against petitioner's bank 
account. Petitioner's bank deposits during 1951 totaled 
$447,780.41. Of that amount respondent has determined 
that $391,985.85 constitutes taxable income because of 
a lack of any evidence indicating that such amount is 
other than taxable income. Respondent's determination 
made under the circumstances noted was entirely justi- 
fied and did not shift the burden of proof from the peti- 
tioner. Doll v. Glenn, 231 F.2d 186 (C.A. 6, 1956); Goe 
v. Commissioner, 198 F.2d 851 (C.A. 3, 1952), certio- 
rari denied 344 U.S. 897 (1952), affirming a Memoran- 
dum Opinion of this Court; Hoefle v. Commissioner, 114 
F. 2d 713 (C.A. 6, 1940), affirming a Memorandum Opin- 
ion of the Board of Tax Appeals. 
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Extrinsic of the stipulated facts and its printed con- 
stitution the only other evidence put into the record by 
petitioner consisted of various documents indicating that 
petitioner had, during 1951, incurred or paid an undis- 
closed amount for political and other printing. Whether 
the amount so expended has been allowed as a deduction 
against petitioner's gross receipts, we are unable to 
determine from this record. Whether the difference of 
$55,794.56 between the total of petitioner's 1951 bank 
deposits and that portion thereof determined to have 
constituted taxable income represents allowances made 
for those and other expenditures is not refuted or ex- 
plained. In the absence of such evidence, the burden 
being upon petitioner, we conclude such an allowance 
has been made. 


Petitioner broadly contends that itis exempt from tax- 
ation. In its second assignment of error on petition it 
has alleged that it is and was exempt from taxation un- 
der section 101 of the 1939 Internal Revenue Code. Ex- 
amination of that section and of the Code generally fails 
to disclose any basis upon which we can determine that 
petitioner is among those entities there determined by 
Congress to be exempt from income taxation. The ex- 
tremely meager evidence which constitutes this record 
in no respect aids us in determining otherwise. Exemp- 
tion from taxation resulting as it does only from con- 
gressional action necessitates the holding that petition- 
er's assignment of error is not well founded. Section 
101 is not shown by the evidence to afford exemption 
status to petitioner. 


Although petitioner's briefs have not been drawn in 
accordance with the rules of this Court and are there- 
fore difficult to understand, we think it apparent that in- 
herent in its argument is the contention that it is not an 
entity generally which is subject to income taxation and 
that membership dues paid to it by its members do not 
constitute income but are instead nontaxable gifts. 
Neither in its petition nor in any amendment thereto 
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has petitioner raised the taxable entity issue or placed 
in evidence any facts in support thereof, and we there- 
fore do not discuss or decide the question. Factor v. 
Commissioner, 281 F.2d 100 (C.A. 9, 1960), certiorari 
denied 364 U.S. 933 (1961), affirming a Memorandum 
Opinion of this Court; Lynne Gregg, 18 T.C. 291 (1952), 
affd. 203 F.2d 954 (C.A. 3, 1953): Ruth K. Wild, 42 T.C. 
706 (1964). With respect to its contention that dues rep- 
resent nontaxable gifts, petitioner has not favored us 
with any evidence establishing that the bank deposits 
upon the basis of which the deficiency was determined 
constitute dues even assuming arguendo that as such 
they would constitute nontaxable gifts. The only evi- 
dence bearing upon the point is the stipulated fact that 
petitioner's membership in the year at issue was 25,000, 
the classes of such memberships, and the cost of each 
membership in each class. We are not able to glean 
from the meager record anything of probative vale 
which would indicate that petitioner's bank deposits for 


1951 were other than taxable income as determined by 
respondent. 


Decision will be entered 
for the respondent. 


DECISION 
(Entered October 6, 1965) 


Pursuant to the determination of the Court, as set 
forth in its Memorandum Findings of Fact and Opinion, 
filed October 6, 1965, it is 


ORDERED AND DECIDED: That there isa deficiency 
in income and excess profits tax for the taxable year 
1951 in the amount of $261,050.38 and an addition to tax 
under section 291(a) of the Internal Revenue Code of 
1939 for the taxable year 1951 in the amount of 
$65,262.60. 
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MOTION FOR RECONSIDERATION OF 
THE MEMORANDUM FINDINGS OF FACT 
AND OPINION AND THE DECISION 


(Filed November 4, 1965) 
(Denied November 9, 1965) 


Petitioner moves for reconsideration of the memo- 
randum findings of fact and opinion filed October 6, 
1965, and the decision entered October 6, 1965, in the 
above-entitled cause, and that upon such reconsidera- 
tion the Court decide that petitioner is not liable for the 
deficiency determined by the Commissioner. 


The grounds for this motion are set forth in the 
Memorandum in Support of Petitioner's Motions (1) for 
Reconsideration of the Memorandum Findings of Fact 
and Opinion and the Decision, and (2) for Leave to 
Amend the Petition to Conform to the Proof, filed here- 
with. 


MOTION FOR LEAVE TO AMEND 
PETITION TO CONFORM TO THE PROOF 


(Filed November 4, 1965) 
(Denied November 9, 1965) 


Petitioner moves to amend the petition herein to con- 
form to the proof by filing the amendment to the peti- 
tion which is annexed hereto. 


The grounds for this motion are set forth in the 
Memorandum in Support of Petitioner's Motions (1) for 
Reconsideration of the Memorandum Findings of Fact 
and Opinion and the Decision, and (2) for Leave to 
Amend the Petition to Conform to the Proof, filed here- 
with. 
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AMENDMENT TO PETITION 
(Lodged November 4, 1965) 


Petitioner hereby amends paragraph 4 of the peti- 
tion filed herein on August 14, 1956, by adding thereto 
the following sub-paragraph immediately after sub- 
paragraph E thereof: 


F. Petitioner was not, in 1951, an association within 
the meaning of, nor was it otherwise taxable as an en- 
tity under, the Internal Revenue Code of 1939. 


DISTRICT OF COLUMBIA: SS 


John J. Abt, being duly sworn, deposes and says that 
he is one of the attorneys for the petitioner above 
named and is duly authorized by it to verify the fore- 
going amendment to petition; that he has read the fore- 
going amendment to petition and is familiar with the 
statements contained therein, and that the statements 
contained therein are true. 


PETITION FOR REVIEW 
(Filed February 7, 1966) 


Petitioner, Communist Party of the U.S.A., by its 
attorneys, petitions for review by the United States 
Court of Appeals for the District of Columbia Circuit 
of the decision of the Tax Court of the United States, en- 
tered October 6, 1965, finding a deficiency against peti- 
tioner, as determined by respondent, in income and ex- 
cess profits taxes for the taxable year 1951 in the 
amount of $261,050.38 and an addition to tax for delin- 
quency in the filing of a return for such year in the 
amount of $65,262.60. 


Petitioner's motion, filed in the Tax Court of the 
United States on November 4, 1965, for reconsideration 
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of its decision of October 6, 1965, was denied on No- 
vember 9, 1965. 


The above -entitled proceeding was instituted bya 
petition of petitioner for redetermination of deficien- 
cies in income and excess profits taxes determined by 
respondent for the year 1951, for which year petitioner 
did not file a return. 


Jurisdiction and venue to review the decision is con- 
ferred upon the United States Court of Appeals for the 
District of Columbia Circuit by 26 U.S.C. 7482. 


/s/ John J. Abt 
299 Broadway 
New York, N.Y. 10007 


/s/ Joseph Forer 
711 14th Street, N.W. 
Washington, D. C. 20005 


Attorneys for Petitioner. 
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QUESTIONS PRESENTED 


1. Whether it is relevant to the issue of the liability 
of petitioner, a political party, to income taxation for 
the year 1951 that, as petitioner alleged and endeavored 
to prove: (1) it has always been the Commissioner's 
practice to treat political parties, other than petitioner, 
as not subject to the income tax laws; (2) he so treated 
petitioner from the date of its organization in 1919 until 
1954, and (3) petitioner relied on this practice. 


2. Whether, in 1951, petitioner was an "association" 
within the meaning of the Internal Revenue Code of 1939, 
and whether petitioner appropriately raised this question 
in the Tax Court. 


3. Whether the deficiency in income taxes determined 
by the Commissioner was arbitrary and excessive, and 
therefore invalid. 


4. Whether the Tax Court abused its discretion in de- 
nying petitioner's motion to postpone the trial until after 
the trial of United States v. Communist Party in the 
United States District Court for the District of Columbia. 


5. Whether the Tax Court erred in excluding document- 
tary evidence offered by petitioner, the authenticity of 
which was admitted by the Commissioner whose only ob- 
jection was that the documents were not offered through 
a witness. 


JURISDICTION 
STATEMENT OF THE CASE 
The petition and answer 
The proceedings to dismiss the petition 
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The evidence 
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The motions for reconsideration and to amend the 
petition to conform to the proof 


STATUTES INVOLVED.... 
POINTS ON APPEAL 


ARGUMENT: 


I, The Tax Court erred in ruling it irrelevant to the 
validity of the Commissioner's determination that, 
as petitioner alleged and sought to prove, (1) it has 
always becn the Commissioner's practice to treat 
political parties, other than petitioner, as not sub- 
ject to the income tax laws, (2) he so treated peti- 
tioner until 1954, and (3) petitioner relied on this 
practice 


A. Proof of petitioner's allegations would invalidate 
the Commissioner's determination as arbitrarily 
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other political parties 
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adduce no facts or figures to support his deter- 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,044 


COMMUNIST PARTY OF THE U.S.A, 


Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ON PETITION TO REVIEW DECISION OF 
TAX COURT OF THE UNITED STATES 


BRIEF FOR PETITIONER 


JURISDICTION 


This case presents for review a decision of the Tax 
Court of the United States entered on October 6, 1965 
(J.A. 97) sustaining the Commissioner's determination 
of a deficiency in income and excess profits taxes for 
the year 1951 in the sum of $261,050.38 and a delinquen- 
cy penalty in the sum of $65,262.20. Petitioner did not 
file a return for the year 1951. 
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Petitioner filed a timely motion for reconsideration 
on November 4, 1965, which was denied on November 9, 
1965 (J.A. 98). The petition for review was filed on Feb- 
ruary 7, 1966 (J.A. 99). 


Jurisdiction of the proceeding was conferred on the 
Tax Court by 26 U.S.C. 6213. This Court has jurisdic- 
tion and venue by virtue of 26 U.S.C. 7482 and 7483. 


STATEMENT OF THE CASE 


Petitioner is an unincorporated association with its 
principal office in New York City (J.A.66). It was founded 
in 1919 as the Communist Party of the U.S.A. and has 
been in existence under various names ever since (J.A. 
92-93). Neither petitioner nor its predecessors has ever 
filed a federal income tax or exempt organization infor- 
mation return (J.A. 93), and it is not disputed that none 
of them has ever paid a federal income tax.! 


The present case has a long and, to say the least, pe- 
culiar history. It had its inception early in 1956 when 
the Commissioner levied a jeopardy assessment against 
petitioner in the amount of the alleged deficiency and pen- 
alty (J.A. 69). On August 14, 1956, following receipt of 
the Commissioner's notice of deficiency (ibid.), petition- 
er petitioned the Tax Court for a redetermination (J.A. 
9). 


The petition and answer. 


The petition alleged the following facts (J.A. 10-13): 


1. Since its organization in 1919, petitioner has been 
in continuous existence as a national political party ex- 
cept for a brief period in 1944-45 when it was known as 
the Communist Political Association. 


1 Petitioner was not permitted to prove that prior to 1954 the 
Commissioner had never demanded the filing of a return or the 
payment of a tax. See infva, pp. 6-7. 


2. On information and belief, the Treasury Depart- 
ment has never attempted to collect income taxes from 
any other political party or required it to file income tax 
returns or exempt organization information returns or 
to make application for an exemption from taxation. 


3. From the time of petitioner's organization in 1919 
until 1954, the Treasury Department never demanded that 
petitioner file an income tax return, requested an exam- 
ination of its books and records for the purpose of deter- 
mining whether it was liable for income taxes, notified it 
to keep records as required by the income tax laws, or 
attempted to collect income taxes from it. 


4, In reliance upon petitioner's information and belief 
as to the practice of the Treasury Department with respect 
to other political parties and upon the Department's long 
acquiescence in petitioner's position that it is not subject 
to income taxation, petitioner has never filed a return or 
kept financial records as required by the income tax laws. 


5. Substantially all of the funds of petitioner, includ- 
ing its funds for the year 1951, have been derived from 
dues, initiation fees and assessments received from its 
members and from gifts by members and others. 


6. Petitioner does not furnish its members with goods, 
services or other valuable consideration for the dues, ini- 
ation fees andassessments receivedfrom them, and such 
receipts do not constitute gross income to petitioner. 


Based on these factual allegations, the petitionasserted 
that the Commissioner's determination was erroneous for 
the following reasons (J.A. 9-10): 1) Petitioner had no 
taxable income in 1951. 2) The action ofthe Commission- 
er in Singling out petitioner, alone of all political parties, 
for taxation was arbitrary and discriminatory and a de- 
nial of due process. 3) The alleged deficiency does not 
represent a bona fide estimate of petitioner's tax liabili- 
ty but is, in effect, a penalty for its failure to keep books 
and records as required by the income tax laws, and this 
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notwithstanding the Commissioner's long acquiescence in 
the position of petitioner that it is not subject to the in- 
come tax laws, 


The Commissioner answered the allegations of the pe- 
tition concerning the practice of the Treasury Department 
in treating political parties (including petitioner prior to 
1954) as not subject to the income tax laws by pleading 
“lack of information sufficient to form a belief as to the 
truth or correctness thereof" (J.A. 14). 


The proceedings to dismiss the petition. 


The Commissioner's answer was filed on October 1, 
1956 (J.A. 14). No further action was taken for over five 
years. 


In February, 1962, the Commissioner moved to dis- 
miss the petition on the ground, among others, that peti- 
tioner was not the organization against which the tax had 
been assessed. Following a hearing on this question, the 
Tax Court dismissed the petition on the ground that peti- 
tioner had made no affirmative showing that the attorney 
who signed the petition on its behalf had been authorized 
to act for it. This Court reversed, Communist Party v. 
C.I.R., 118 U.S. App. D.C. 125, 129, 332 F.2d 325, 329, 
stating: 

"The obstacles placed in the way of this partic- 
ular litigant seem to us as unusual in character as 
they are unfounded in either the Tax Court's nor- 
mal procedures or the law generally applicable in 
this field. * * * We think that on this record, [peti- 
tioner] cannot be thrown out of court, for the rea- 
sons and under the circumstances obtaining, with- 
out verging too closely towards the wholly unac- 
ceptable proposition that the rules of the game vary 
with the players." 2 


> The proceedings which led up to the order of dismissal are 
summarized in this opinion. 
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The motion to strike portions of the petition. 


The decision reversing the Tax Court's order of dis- 
missal was issued on April 9, 1964. On September 17, 
1964, eight years after the petition was filed, the Com- 
missioner belatedly moved to strike paragraphs 4C, 4D, 
4E, 5E, 5F and 5G of the petition (J.A. 39).2 These are 
the paragraphs which allege the practice of the Commis- 
sioner with reference to petitioner from 1919 to 1954, his 
continuing practice with respect to all other political par- 
ties, and petitioner's reliance on these practices in not 
filing returns or keeping books and records as required 
by the income tax laws (J.A. 10-13). 


The motion was argued orally and briefed, following 
which, on January 1, 1965, it was denied without Opinion 
(J.A. 39). The court reversed itself atthe trial, however. 
See infra, p. 6. 


On February 17, 1965, the Commissioner filed an 
amended answer in which he denied all the substantive 
allegations of the petition,* including the allegations which 
he had moved to strike and as to which his original an- 
swer had pleaded lack of information (J.A. 42). 


The motion to postpone the trial. 


On November 9, 1964, the Tax Court calendared the 
case for trial on March 22, 1965 (J.A. 5). 


On March 12, 1965, petitioner moved for a continuance 
until after the trial, scheduled for October 14, 1965, of 
United States v. Communist Party, in the United States 
District Court for the District of Columbia (J.A. 45). That 


3Rule 14 of the Tax Court's Rules of Practice requires the 
Commissioner to move with respect to the petition within 45 days 
after its service upon him. 


* The only allegations not denied were as to the amount of the 
alleged deficiency and the fact that no return was filed for 1951. 
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case, now pending on appeal to this Court,° involves in- 
dictments of petitioner for failing to register under the 
Internal Security Act, 50 U.S.C. 781 et seq. The ground 
for the requested continuance was that, for the reasons 
discussed infra, pp. 44-45, petitioner could not call wit- 
nesses to prove material allegations of the petition with- 
out prejudicing its defense of the criminal case (J.A. 45- 
48). Petitioner's motion was denied without opinion (J.A. 
6). 


The trial - preliminary motions. 
The trial took place on March 22, 1965 (J.A. 6). 


The Commissioner renewed his motion to strike por- 
tions of the petition (J.A. 52). The presiding judge re- 
versed his previous ruling and struck all the allegations 
to which the Commissioner's motion was addressed ex- 
cept so much of paragraph 4E as alleges that the deficien- 
cy was in fact imposed as a penalty for petitioner's fail- 
ure to keep books and records as required by the income 
tax laws (J.A. 53).° 


Prior to the trial, petitioner had served the Secretary 
of the Treasury with a subpoena duces tecum (J.A. 64-66) 
calling for the production at the trial of books, records 
and papers of the Internal Revenue Service with respect 
to the following: 


1) Formal or informal rulings, opinions or memoran- 
da concerning the liability to income taxation of peti- 
tioner, political parties generally, and any other orga- 
nization which designates itself as a political party; 


> Communist Party v. United States, Nos. 19,880 and 19,881. 


° The denial of the motion to strike this portion of paragraph 4E 
was valueless to petitioner. For, by striking the remainder of 
that paragraph and paragraphs 5E, 5F and SG, the presiding judge 
deprived petitioner of the opportunity of proving the facts which, 
it asserts, excused its failure to keep the required books and 
records. 
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2) Demands for compliance with any of the requirements 
of the income tax laws, made by the Internal Revenue 
Service upon petitioner, certain political parties iden- 
tified by name, and any other organization which des- 
ignates itself as q political party; and 


3) Compliance or non-compliance by petitioner andthe 
other organizations described in Clause 2) with any of 
the requirements of the income tax laws. 


At the trial, the Commissioner moved to quash these 
clauses of the subpoena. The Court granted the motion, 
ruling in conformity with its action in Striking portions 
of the petition, that the documents called for were irrel- 
evant and immaterial to the issues in the proceeding 
(J.A. 54-56). 


The evidence. 


The material evidence consisted of petitioner's con- 
Stitution in effect in 1951 (J.A. 18-30), a Stipulation of 
facts with accompanying exhibits (J.A. 66-87), the testi- 
mony of the Internal Revenue Agent (called by petitioner) 
who investigated petitioner's tax liability and computed 
the deficiency, and two exhibits introduced through this 
witness (J.A. 57-60, 87-92). The Commissioner called 
no witnesses. 


The following facts are uncontradicted: 


1. Petitioner designates itself as a political party 
(J.A. 18). From 1924 through 1949, it and its predeces- 
sors ran numerous candidates for public office, national, 
State and local (J.A. 77-87). There was no evidence of 
candidacies on a Communist Party ticket subsequent to 
1949. However, petitioner offered documentary evidence, 
the authenticity of which was Stipulated, which would have 
established that, from 1950 through 1958, petitioner en- 
gaged in electoral, legislative and other political activi- 
ty as a political party. The offer was rejected. (J.A. 60- 
63.) 
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2. It is not any part of the object or purpose of peti- 
tioner, as stated in its constitution, to conduct or provide 
a medium for conducting any business or to share the 
gains from any business among its members (J.A. 18-20) 
There was no evidence that petitioner engaged in business 
or shared in the gains from any business in 1951 or at 
any other time.” The sole sources of petitioner's funds 
provided for in its constitution, are membership initia- 
tion fees, dues and assessments (J.A. 23). There was 
no evidence that petitioner has ever derived funds from 
any other source. 


3. Petitioner had approximately 25,000 members in 
1951. The dues schedule then in effect provided for 
monthly dues ranging from fifteen cents to ten dollars, 
depending on the earnings of the member. Dues were 
collected at the club level, and fifty per cent was for- 
warded to the national office. (J.A. 67-68.) There was 
no evidence that in 1951 petitioner received funds from 
any source other than dues, 


4. Membership in petitioner does not entitle the mem- 
ber to goods, services or anything else of economic val- 
ue. All that a member receives by virtue of his mem- 
bership is a voice in making petitioner's policies, a vote 
in the election of its leadership, and the right to stand 
for office in the organization (J.A. 21-23). Membership 
is not transferrable (J.A. 20-21) and petitioner's consti- 
tution contains no limitation on the liability of the mem- 
bers for the debts of the organization. 


9. There was no evidence of any determination by the 
Commissioner that petitioner, an unincorporated associ- 
ation (J.A. 66), was an "association" or other form of or- 


‘In his opening statement, counsel for the Commissioner stated 
that petitioner received income in 1951 "from businesses that it 
operated and money which was siphoned off from labor unions 
which it controlled" (J.A. 52). There is no evidence to support 
this assertion. 
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ganization subject to taxation as an entity under the In- 
ternal Revenue Codes. Nor was there evidence of any 
findings by the Commissioner which could support such 
a determination. 


6. The evidence of the manner in which the alleged 
deficiency was determined consisted of the statement an- 
nexed to the Commissioner's notice of deficiency (J.A. 
70), the report of the examining agent (J.A. 87-90) and 
the testimony of the latter (J.A. 57-60). 


The statement annexed to the notice of deficiency and 
the report of the examining agent find that petitioner had 
net income for 1951 in the amount of $391,985.85. The 
only basis given in the statement for this finding is that, 
"It has been determined that based on unexplained bank 
deposits and other records you realized taxable income 
in the year 1951 of at least $391,985.85 which was not 
reported ina return" (J.A. 70). The examining agent's 
report states only that this figure "'reflect(s] all bank 
credits" for 1951 (J.A. 90). Neither document identifies 
the banks in which the deposits referred to were made, 
discloses the amount or nature of the deductions, if any, 
from gross deposits for which allowance was given, or 
indicates the nature of the "other records" referred to 
in the Commissioner's statement. 


The examining agent could add nothing to what appears 
inthe two documents. He testified that he had turned over 
his work papers to his superior at the time he submitted 
his report. But when petitioner called for their produc- 
tion, counsel for the Commissioner stated that there were 
none in existence. (J.A. 58-59.) 


The Commissioner, in response to a subpoena, pro- 
duced photostats of what purport to be ledger sheets of a 
bank account of petitioner, Showing deposits for 1951 ag- 
gregating $443,723.46 (J.A. 56-57). However, there was 
no evidence that these ledger sheets had been used by the 
examining agent as the basis for his findings, and he was 
unable to explain the discrepancy between the deposits 
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which they showed and the net income figure which he had 
reported (J.A. 60). 


The Decision, findings and opinion. 
The decision, entered October 6, 1965, sustained the 
Commissioner's determination (J.A. 97). 


The accompanying findings of fact (J.A. 92-94) contain 
no finding that petitioner is an "association" within the 
meaning of the Internal Revenue Code or is otherwise tax- 
ableasanentity, nor are there evidentiary findings which 
could support such a conclusion. 


It was found, as had been stipulated, that petitioner 
had approximately 25,000 members in 1951 and that the 
dues schedule then in effect called for monthly payments 
ranging from fifteen cents to ten dollars (J.A. 94). There 
was no finding that petitioner received income from any 
other source in 1951. 


In an opinion accompanying the findings, the presiding 
judge rejected petitioner's contention that it is not an as- 
sociation or other taxable entity, stating, "Neither in its 
petition nor in any amendment thereto has petitioner 
raised the taxable entity issue or placed in evidence any 
facts in support thereof, and we therefore do not discuss 
or decide the question" (J.A. 96-97). The presiding judge 
likewise refused to pass upon petitioner's contention that 
membership dues in petitioner were gifts and not income. 
The ground for this refusal was that "petitioner has not 
favored us with any evidence establishing that the bank 
deposits upon the basis of which the deficiency was de- 
termined constitute dues even assuming arguendo that as 
such they would constitute nontaxable gifts" (J.A. 97). 


The motions for reconsideration and to amend 


the petition to conform to the proof. 


On November 4, 1965, petitioner filed a motion for re- 
consideration of the decision, findings and opinion (J.A. 
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98), and urged in a supporting memorandum (Doc. No. 75, 
pp. 1-5)* that the presiding judge had erred in deciding 
that the issue as to whether petitioner was an association 
or other taxable entity had not been appropriately raised. 
At the same time, petitioner moved to amend the petition 
to conform to the proof, accompanying the r:otion with a 
proposed amendment adding the allegation that, ''Petition- 
er was not, in 1951, an association within the meaning of, 
nor was it otherwise taxable as an entity under, the In- 
ternal Revenue Code of 1939" (J.A. 98-99). 


Both motions were denied without opinion (J.A. 98). 


STATUTES INVOLVED 


The pertinent provisions of the Internal Revenue Code 
of 1939 and 1954 are set forth in the Appendix to this 
brief. 


POINTS ON APPEAL 


1. The Tax Court erred in granting the Commission- 
er's motion to strike portions of the petition. 


2. The Tax Court erred in quashing portions of peti- 
tioner's subpoena duces tecum to the Secretary of the 
Treasury. 


3. The Tax Court erredin refusing to consider wheth- 
er petitioner was an "association" or was otherwise tax- 
able as an entity under the income tax laws, and in failing 
to decide that petitioner was not a taxable entity under 
such laws. 


4. The Tax Court erred in failing to find that the de- 
ficiency determined by the Commissioner was arbitrary 
and excessive. 


5. The Tax Court erred in denying petitioner's motion 
to continue the trial until after the trial of United States 


8’ We so refer to the numbered documents comprising the orig- 
inal record filed in this Court. 
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v. Communist Party, Criminal Nos. 1010-61 and 202-65, 
United States District Court for the District of Columbia. 


6. The Tax Court erred in excluding documentary evi- 
dence offered by petitioner. 


7. The Tax Court erred in denying petitioner's motion 
to amend the petition to conform to the proof. 


8. The Tax Court erred in sustaining the Commission- 
er's determination. 


SUMMARY OF ARGUMENT 


I. 


The Tax Court struck as irrelevant andimmaterial the 
allegations of the petition that (1) the Commissioner has 
never sought to apply the income tax laws to any political 
party other than petitioner, (2) prior to 1954, he treated 
petitioner like other political parties, and (3) petitioner, 
in reliance on this practice, did not keep books and rec- 
ords for 1951 from which its net income could be deter- 
mined. On the same grounds, the Tax Court quashed the 
portions of the subpoena to the Secretary of the Treasury 
which called for documentary evidence in support of the 
allegations described in (1) and (2) above. 


These rulings were erroneous on three grounds. 


A. Proof of the stricken allegations would invalidate 
the Commissioner's determination as a violation of the 
principle that he "cannot tax one and not tax another with- 
out some rational basis for the difference." Thus if, as 
a matter of law, political parties are subject to a tax on 
their incomes, the Commissioner may correct a long- 
standing interpretation of the Codes to the contrary. But 
he may not tax one political party even prospectively, let 
alone retroactively, while leaving the others tax free. 


The discrimination alleged in the petition, impinging 
as it does on political liberty, is so plainly unwarranted 
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as to constitute a palpable violation of due process as 
well as an abuse of the Commissioner's discretion. 


The effect of the Tax Court's rulings is to make the 
Commissioner a political dictator with plenary authority 
to decide which political parties shall be tax-exempt and 
which ones shall be destroyed by ruinous retroactive 
taxes. 


B. Petitioner was not an entity subject to taxationun- 
less it was an "association" within the meaning of the 
1939 Code. The Code left interpretation of this term, in 
the first instance, to the Commissioner. But the appli- 
cable regulations merely provided general guidelines for 
determining whether an organization was an association. 


In these circumstances, the long continued practice of 
the Commissioner, alleged in the petition, in treating pe- 
titioner and all other political parties as not subject to 
taxation is persuasive of the conclusion that political par- 


ties are not associations within the meaning of the Code 
and the regulations. Indeed, the presiding judge initially 
held that the practice of the Commissioner alleged inthe 
petition was relevant to the construction of the term "as- 
sociation” and therefore declined to strike the allegations 
in question. His second thoughts on the subject in revers- 
ing this ruling were plainly erroneous. 


C. In the absence of financial records reflecting pe- 
titioner's net income for 1951, the Commissioner deter- 
mined a deficiency by treating the aggregate of petition- 
er's 1951 bank deposits as taxable net income. The rul- 
ings of the Tax Court precluded petitioner from showing 
that the ruinous tax thus imposed resulted from its reli- 
ance on the Commissioner's practice, followed through- 
out its existence prior to 1954, in treating it as not sub- 
ject to taxation or to the requirements of the Codes with 
respect to financial records. Yet such a showing would 
establish that the Commissioner's retroactive applica- 
tion of the reversal of this practice was an abuse of dis- 
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cretion. In any event, it cannot be concluded that there 
was no abuse of discretion without hearing petitioner's 
evidence, 


Il. 


The Tax Court disposed of petitioner's contention that 
it was not an association, and hence not an entity subject 
to taxation, by stating that the point was not raised in the 
petition or supported by evidence. This dispositionof the 
matter is erroneous in two respects. 


A. There is no evidence that the Commissioner de- 
termined petitioner to be an association or found facts 
which might support such a determination. Moreover, 
contrary to the Tax Court's statement, the evidence as 
to petitioner's constitution, activities and source of funds 
establishes that it was not an association. It lacked the 
primary characteristic of an association — the purpose 
of carrying on a business and dividing the gains there- 
from among the members. It also lackedtwoof the four 
secondary attributes of an association — limited liabil- 
ity and transferability of interest. 


B. The petition raised the taxable entity issue by al- 
leging that petitioner had no taxable income in 1951 and 
setting forth the salient facts on which its contention that 
it was not an association is based. Furthermore, peti- 
tioner's contention that it was not an association and the 
question as to whether that contention had been properly 
pleaded were squarely presented on the Commissioner's 
motion to strike portions of the petition. The rulings of 
the presiding judge which first denied and then granted 
this motion left the plain implication that he considered 
the taxable entity issue to be properly presented, and 
hence that there was no occasion for amending the pe- 
tition. 


In any event, it was error to deny petitioner's motion 
to amend the petition to conform to the proof after it ap- 
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peared from the opinion of the presiding judge that he had 
dismissed petitioner's contention for failure to plead it. 


Ii. 


It appears from the evidence that the deficiency de- 
termined by the Commissioner was arbitrary and exces- 
sive. It should therefore have been Set aside. 


The fact that petitioner did not keep complete financial 
records does not dispense with the requirement that the 
Commissioner's reconstruction of petitioner's taxable in- 
come be rational and fair. This requirement is the more 
applicable since there can be no suggestion of fraud in pe- 
titioner's failure to keep complete records, and no fraud 
was charged by the Commissioner. 


A. The evidence refutes the inference indulged in by 
the Commissioner that petitioner's 1951 bank deposits 
were attributable to the receipt of taxable income. Such 
an inference is unjustified unless it appears that petition- 
er had a likely source of currently taxable income. The 
Commissioner made no determination that petitioner had 
such a source, and the evidence shows that there was none 
unless dues paid by petitioner's members constituted in- 
come to it. Analysis of the nature of petitioner's dues 
shows that they are either gifts to petitioner or contri- 
butions to its capital and not income. 


The Tax Court declined to decide whether or not peti- 
tioner's membership dues were income because petition- 
er did not prove that its bank deposits consisted of dues. 
This disposition contravenes the principles that bank de- 
posits may be assumed to be income only where this is a 
reasonable inference from the facts, and that evidence of 
a likely source of currently taxable income is therefore 
prerequisite to such an assumption. 


Moreover, if petitioner's dues were gifts, it was un- 
reasonable for the Commissioner to attribute all of pe- 
titioner's deposits to income without allowance for this 
known non-income source of its funds. 
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B. The Commissioner's notice of deficiency gave no 
facts or figures to support his determination of petition- 
er's net income, except for the statement that it was 
"based on unexplained bank deposits and other records." 
Since the determination is not supported by findings of 
fact, there can be no presumption that it is correct. 


At the trial, no evidence was adduced to support the 
determination. The report and testimony of the examin- 
ing agent added no supporting data to the notice of defi- 
ciency. Instead, the report contradicted the notice inso- 
far as the latter purported to have been based on "other 
records" in addition to bank deposits andto have credited 
petitioner with "explained" deposits. 


C. The Commissioner appears to have made noallow- 
ance to petitioner for deductible expenses although some 
of them (e.g., rent) could be readily determined and oth- 
ers estimated in the absence of records. Infact, the evi- 
dence and a statement by counsel for the Commissioner 
show that petitioner's payroll records and a portion of 
its canceled checks were available to the examining agent. 
It is the practice of the Internal Revenue Service, in re- 
constructing taxable income by the bank deposit method, 
to consult such records and credit the taxpayer with the 
deductible expenses which appear therefrom. The fail- 
ure to follow that practice in this case or to credit peti- 
tioner with any deductible expenses whatever vitiates the 
presumption of the correctness of the Commissioner's 
determination. 


Iv. 


The refusal of the Tax Court to continue the trial for 
seven months until after the trial of United States v. Com- 
munist Party made it impossible for petitioner to adduce 
the testimony of a witness familiar with its financial af- 
fairs without prejudicing its defense of the criminal case. 
While the Tax Court has wide discretion in fixing trial 
dates, there was an abuse of discretion here inasmuch 
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as the granting of a continuance would not have preju- 
diced the Commissioner who delayed for eight years in 
moving this case to trial. 


ARGUMENT 
I. 


The Tax Court erred in ruling it irrelevant to the 
validity of the Commissioner's determination that, 
as petitioner alleged and sought to prove, (1) it has 
always been the Commissioner's practice to treat 
political parties, other than petitioner, as not sub- 
ject to the income tax laws, (2) he so treated peti- 
tioner until 1954, and (3) petitioner relied on this 
practice. 


The petition alleged (1) that the Commissioner has nev- 
er sought to apply the income tax laws to or enforce them 


against any political party other than petitioner; (2) that 
the Commissioner treated petitioner in the same manner 
as all other political parties for the thirty-five years from 
its formation in 1919 until 1954 when he sought for the 
first time to subject it to liability for income taxes, and 
(3) that petitioner, in reliance onthe practice of the Com- 
missioner, did not keep books and records for the year 
1951 from which its net income could be determined (J.A. 
9-13). The Tax Court struck these allegations as imma- 
terial and irrelevant (J.A. 52-53). For the same reason, 
it quashed the portions of the subpoena to the Secretary 
of the Treasury which called for documentary evidence 
of the Commissioner's treatment for income tax purposes 
of political parties generally, including petitioner prior 
to 1954, his rationale for this treatment, andthe grounds 
for his 1954 change of position with respect to petitioner 
(J.A. 56). 


These rulings of the Tax Court were erroneous on 
three distinct grounds. 
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A. Proof of petitioner's allegations would invalidate 
the Commissioner's determination as arbitrarily 
discriminating against petitioner and in Savor of 


other political parties. 


The stricken allegations of the petition charged in 
Substance that after treating petitioner throughout its 
existence on a parity with all other political parties as 
an organization which is not subject to taxation, the Com- 
missioner arbitrarily subjected petitioner to a ruinous 
retroactive tax while continuing to treat its political 
competitors as non-taxable (J.A. 10). Petitioner sought 
to prove this charge by documentary evidence inthe Com- 
missioner's possession (J.A. 64-65). If proved, it would 
invalidate the Commissioner's determination. 


"The Commissioner cannot tax one and not tax anoth- 
er without some rational basis for the difference. And 
So, assuming the correctness of the principle of 'equali- 
ty,’ it can be an independent ground of decision that the 
Commissioner has been inconsistent, without much con- 
cern for whether we should holdasan original matter that 
the position the Commissioner now seeks to sustain is 
wrong." United States v. Kaiser, 363 U.S. 299, 308 (con- 
curring opinion). Accordingly, when a violation of the 
principle of equality is shown, the Commissioner's deter- 
mination of a deficiency will be set aside. International 
Business Machines Corp. v. United States, 343 F.2d 914; 
Exchange Parts Co, v. United States, 279 F.2d 251; Breck- 
lein v. Bookwalter, 231 F. Supp. 404; City Loan & Svgs. 
Co. v. United States, 177 F. Supp. 843, aff'd, 287 F.2d 612; 
Conn. Ry. & Lighting Co. v. United States, 142 F. Supp. 
907. 


This principle was also recognized in Automobile Club 
of Michigan v. C.1.R., 353 U.S. 180. There, the Supreme 
Court sustained the Commissioner in giving retroactive 
effect to the revocation of petitioner's tax exemptionasa 
club. But it did so only because (at 186), the Commission- 
er, having dealt with petitioner on the same basis as oth- 


19 


er automobile clubs, did not abuse his discretion.” Sim- 
ilarly, Dixon v. United States, 381 U.S. 68, 79, although 
Sustaining the Commissioner, indicated that his determi- 
nation would have been defeated by a showing that there 
was no rational difference between the situation of the 
taxpayer and that of other taxpayers who were accorded 
more favorable treatment. 


Thus the power of the Commissioner to correct an er- 
roneous interpretation of the statute, and his discretion 
under section 3791 of the 1939 Code” to give retroactive 
effect to the correction, are subject to the limitation that 
he must accord equality of treatment to all taxpayers sim- 
ilarly situated. He may not apply his corrected interpre- 
tation of the law against some and not others. 


Accordingly if, as a matter of law, political parties 
are subject to a tax on their incomes, the Commissioner 
may correct a long-standing interpretation of the Codes 
to the contrary. But, under the authorities cited above, 
he may not change his position with respect to one politi- 
cal party and tax it even prospectively, let alone retroac- 
tively, while leaving the others tax free. Yet, as the pe- 
tition alleged and petitioner endeavored to prove, this is 
what the Commissioner has done in the present case. 


The stricken portions of the petition make out a case 
not only of abuse of the Commissioner's discretion but of 
a denial of due process as well. While the Fifth Amend- 
ment lacks an equal protection clause, "discrimination 
may be so unjustifiable as to be violative of due process." 
Bolling v. Sharpe, 347 U.S. 497, 499. See also, Schneider 
v. Rusk, 377 U.S. 163, 168; Griswold v. Connecticut, 381 
U.S. 479, 517 n. 10 (dissenting opinion). The discrimina- 
tion alleged in the petition, impinging as it does on polit- 
ical liberty, is so plainly unwarranted as to constitute a 
palpable violation of due process. 


° Sec. 7805(b), LR.C. 1954, 
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The effect of the Tax Court's ruling in striking peti- 
tioner's allegations of arbitrary discrimination against it 
is to clothe the Commissioner with plenary authority to 
decide which political parties shall be subject to taxation 
and which ones shall be exempt. This would make him a 
political dictator, empowered to destroy opposition par- 
ties by ruinous retroactive taxes. If the Democratic or 
Republican Party were subjected to retroactive taxation 
by a Commissioner of the other political persuasion, al- 
legations that he was continuing to treat his own party as 
tax exempt would not conceivably be dismissed as imma- 
terial and irrelevant. 


Doubtless with this Court's strictures on the former 
appeal in mind, the presiding judge stated at the hearing 
(Doc. No. 58, pp. 10-11) that, "The Communist Party is 
a petitioner before me in the Tax Court of the United 
States, and it will have all of the rights and all of the pro- 
tection of the law that any other petitioner would have." 

It is apparent nevertheless that the ruling granting the 
Commissioner's motion to strike, like the prior ruling 
dismissing the petition, verged "too closely towards the 
wholly unacceptable proposition that the rules of the game 
vary with the players." Communist Party v.C. LR., supra, 
at 129 (U.S. App. D.C.), 329 (F.2d). 


B. Petitioner's allegations were relevant to deter- 
mining whether it was an "association" within the 
meaning of the 1939 Code. 


The Commissioner taxed petitioner, an unincorporated 
association (J.A. 66), at corporation rates (J.A. 71). His 
action can be justified only if petitioner was an "associa- 
tion” within the meaning of section 3797(a)(3) of the 1939 
Code” which defines "corporation" to include "associa- 
tions, joint-stock companies, and insurance companies." 
The other entities on which income taxes are imposed are 
individuals, trusts and estates. Since petitioner is none 


10 Reenacted as section 7701(a) (8) of the 1954 Code. 
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of these, it is not a taxable entity unless it is an "associ- 
ation.” 


The 1939 Code, like its predecessors and successor, 
confided interpretation of the term "association,'’ in the 
first instance at least, to the Commissioner. "As the 
statute merely provided that the term ‘corporation’ should 
include ‘associations,’ without further definition, the 
Treasury Department was authorized to supply rules for 
the enforcement of the Act within the permissible bounds 
of administrative construction.” Morrissey v. C.LR., 
296 U.S. 344, 354-55. 


The Commissioner's regulations, however, merely 
provided general guidelines for determining whether an 
organization was an association. See Regulations 118, 
sec. 39.3797-2 under the 1939 Code. Cf. Regulations, 26 
C.F.R. 301.7701-2, under the 1954 Code. As the Morris- 
sey case, supra, stated, at 356, ''The difficulty with the 
regulations as an exposition was that they themselves re- 
quired explication; that they left many questions open with 
respect both to their application to particular enterprises 
and to their validity as applied." }} 


Under these circumstances, a long-continued practice 
of the Commissioner is of persuasive weight in constru- 
ing his own regulations and the statute. Estate of Sanford 
v. C.LR., 308 U.S. 39, 52; Zemel v. Rusk, 381 U.S. 1; 135 
Hanover Bank v. C.1.R., 369 U.S. 672, 686; McDermott v. 
C.LR., 80 U.S. App. D.C. 176, 150 F.2d 585. McDermott 
held that the American Bar Association's Ross Essay 
Prize was a "gift" within the meaning of the applicable 
Internal Revenue Code and hence was not taxable as in- 
come to the recipient. In reaching this conclusion, the 
Court stated, at 179 (U.S. App. D.C.), 588 (F.2d): 


11 while the Court was referring to the regulations under the 
1924 Code (see p. 353), the same observation applies to the reg- 
ulations under the 1939 Code. 
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"The Commissioner does not say that taxes have 
ever been collected on Nobel prizes, Guggenheim 
Fellowships, Rhodes Scholarships, Ross prizes, or 
any of the many scholarships and prizes which, like 
these, have long been awarded on a competitive ba- 
Sis to scientists, scholars, or students. We think 
we may infer that the practice has been to the con- 
trary. This long-continued administrative inter- 
pretation of the law is entitled to great weight." 

In the present case, petitioner did not leave the Com- 
missioner's practice with respect to political parties to 
inference. It alleged and endeavored to prove that he has 
never sought to subject other political parties to the in- 
come tax laws and did not seek to tax petitioner for the 
first thirty-five years of its existence. Just as the Com- 
missioner's practice, relied on in McDermott, of not tax- 
ing prizes was persuasive of the conclusion that prizes 
were gifts, so the Commissioner's practice of not taxing 
political parties would be persuasive of the conclusion 
that the latter are not associations. The more so here 
since, as the petition alleged (J.A. 12), petitioner relied 
on the practice. See Estate of Sanford v. C.LR., supra, 
at 52. 


Indeed, the presiding judge himself initially agreed 
that the practice of the Commissioner alleged in the pe- 
tition was relevant in interpreting the term "association." 
His pre-trial refusal to strike these allegations was based 
on the view that, in his words (J.A. 53), "there might be 
some merit to the argument that there had been an ad- 
ministrative construction of the basic Internal Revenue 
Code." This view, as we have shown, was correct, and 
the judge's second thoughts when he reversed his initial 
ruling (ébéd.) were plainly erroneous. 


We argue in point II, infra, that even without resort to 
the Commissioner's practical construction of the Code, 
it appears from the evidence that petitioner was not an 
association.” Be that as it may, the error in ruling that 


12 As we there show, petitioner's contention that it was not an 
association was properly presented for decision. 
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the Commissioner's construction was irrelevant is alone 
sufficient to require a reversal. 


C. Proof of petitioner's allegations would establish 
that the Commissioner's determination was an 
abuse of discretion. 


The Commissioner's determination of a deficiency for 
1951 was arrived at by treating all or substantially all of 
petitioner's bank deposits as taxable net income (J.A. 70). 
This was done because of the absence of complete finan- 
cial records which would reflect petitioner's net income 
(J.A. 90). 


The action of the Tax Court in striking portions of the 
petition foreclosed petitioner from showing that its fail- 
ure to keep financial records for 1951 was in reliance on 
the Commissioner's practice from 1919 to 1954 in treat- 
ing petitioner as not subject to taxation or to the require- 
ments of the Internal Revenue Codes with respect to finan- 


cial records (J.A. 12). Such a showing would have estab- 
lished that the Commissioner's determination was an 
abuse of discretion. 


Section 3791 of the 1939 Code (sec. 7805(b) I.R.C. 1954) 
vests the Commissioner with discretion to give retroac- 
tive effect to a ruling. However, his action in so doing is 
subject to review, and will be set aside if it appears that 
he abused his discretion in the circumstances of the case. 
Automobile Club of Michigan v. C.1.R., supra, at 184-86; 
International Business Machines Corp. v. United States, 
supra, at 920. Thus the retroactive application of a change 
of position by the Commissioner will be set aside where 
"a person might sustain such a profound and immeasura- 
ble injury in reliance on the Commissioner's action as to 
require, in accordance with any sense of justice and fair 
play, that the Commissioner not be allowed to inflict the 
injury."" Schuster v. C.LR., 312 F.2d 311, 317. To the 
same effect, LeSavoy Foundation v. C.I.R., 238 F.2d 589. 
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Here, the petitioner alleged that the ruinous tax im- 
posed on it in the absence of complete financial records 
was the result of the Commissioner's retroactive appli- 
cation of the reversal of an administrative practice which 
he had pursued throughout the 35 years of petitioner's ex- 
istence and on which it had relied. Proof of these allega- 
tions would "require, in accordance with any sense of jus- 
tice and fair play, that the Commissioner not be allowed 
to inflict the injury.” In any event, it cannot be concluded 
without hearing petitioner's evidence that, in the circum- 
stances of this case, there was no abuse of discretion. 
The refusal of the Tax Court to hear the evidence was 
therefore erroneous. 


0. 


The Tax Court erred in refusing to decide whether 
petitioner was an "association" within the meaning 
of the 1939 Code. 


As we have shown (supra, pp. 20-21), unless petition- 
er was an "association" within the meaning of the 1939 
Code it was not an entity which was subject to taxation. 
The Tax Court refused to make any finding on this sub- 
ject. It dismissed petitioner's contention that it was not 
such an association with the statement (J.A. 97-98) that, 
"Neither in its petition nor in any amendment thereto has 
petitioner raised the taxable entity issue or placed inevi- 
dence any facts in support thereof, and we therefore do 
not discuss or decide the question." 13 


13 The opinion also states (J.A. 96) that "petitioner's briefs have 
not been drawn in accordance with the rules of this Court and are 
therefore difficult to understand,” thus making it appear that the 
taxable entity issue was presented in some obscure manner. 

These aspersions are unwarranted. In conformity with Tax Court 
Rule 35, petitioner's opening brief (filed in this Court as part of 
the original record) contained numbered statements of the facts, 
a concise statement of the points relied upon, and the argument. 

Statements of fact nos. 1-9 (pp. 1-3), inclusive, set forth the evi- 
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We show in what follows that this disposition of the 
matter is erroneous in two respects: (1) The evidence 
establishes that petitioner was not an association within 
the meaning of the 1939 Code, and (2) the taxable entity 
issue was appropriately raised in the Tax Court. 


A. The evidence establishes that petitioner was not 
an "association." 


The 1939 Code (sec. 3797(a) (3) ), like its predeces- 
sors 14 and successor !5 does not define an "association" 
except by providing that, ''The term ‘corporation’ in- 
cludes associations."" There is no evidence that the Com- 
missioner determined petitioner to be an association 
within the meaning of this provision, let alone that he 
found any facts which might support such a determina- 
tion. Moreover, the evidence establishes that petition- 
er lacks the essential characteristics of an association. 


Morrissey v. C.I.R., supra, is the leading decision on 
the meaning of the term. It holds (at 356) that "associa- 
tion," as used in the Internal Revenue Codes, "implies 
the entering into a joint enterprise for the transaction of 
business."" Again, it is stated (at 360) that "the primary 
conception of association" involves "the distinctive fea- 
ture of being created to enable the participants to carry 
on a business and divide the gains which accrue from 
their common undertaking." 


[Fn. 13, continued] 

dence, with record references, on which petitioner relied as es- 
tablishing that it was not an association. Point 1 of the points re- 
lied on states (p. 10): "Petitioner is not an association or other 
taxable entity." Point I of the argument is similarly captioned 
(p. 11), reviews the authorities and the relevant evidence, and 
concludes (p. 17): "As has been shown, the evidence establishes 
that petitioner is not an association. Accordingly, it is not liable 
for the deficiency since it is not a taxable entity under the Code." 


14 See Morrissey v. C.I.R., 296 U.S. 344, 349. 


15 Section 7701(a) (3) ILR.C. 1954. 
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Morrissey further holds (at 360) that the secondary 
criterion of an association consists in the presence of 
other attributes that make the organization "sufficiently 
analogous to corporate organization to justify the conclu- 
sion that Congress intended that the income of the enter- 
prise should be taxed in the same manner as that of cor- 
porations."’ the opinion (at 359) lists four such attributes: 
centralized control, continuity of existence, limited per- 
sonal liability and transferability of interest. Tothesame 
effect, see A.A. Lewis & Co. v. C.1.R., 301 U.S. 385, 388; 
Smith's Estate v. C.LR., 313 F.2d 724, 735: 7 Mertens, 
Law of Federal Income Taxation, sec. 384.10 (1966 
Supp.).1!° 


The tests of an association are summarized in 7 Mer- 
tens, op. cit., sec. 384.10 as follows: 


"The cases and the Regulations have established 
three essential tests for determining whether a par- 
ticular organization should be taxed as an associa- 
tion. If (1) two or more individuals have associated 
themselves together in a joint enterprise; (2) if such 
enterprise has substantial resemblance to a corpo- 
ration; and (3) if the purpose of such enterprise is 
the carrying on of business for profit, such an or- 
ganization will be taxable as an association under 
the Code. It appears necessary that all three of 
these elements be present, as no one alone will be 
sufficient to bring a trust, partnership or other or- 
ganization in the classification of an association 
taxable as a corporation.'’ (Emphasis in original.) 


Under these criteria, petitioner was plainly not an as- 
sociation in 1951. 


In the first place, petitioner lacked what Morrissey 
designates as the primary characteristic of an associa- 
tion. For the evidence established that it was no part of 
the purpose or object of petitioner to carry on a busi- 


16 The current regulations under the1954 Code adopt the tests of 


an association laid down in Morrissey. See 26 C.F.R. 301.7701- 
vA 


o. 
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ness, let alone to do so for a profit to be shared among 
its members. The only relevant statement of petitioner's 
purposes is contained in its constitution.!” Article II 
(J.A. 20), entitled "Purposes," enumerates the purposes 
of the organization, all of which are political in nature 
and have nothing to do with the conduct of a business. 


Other provisions of the constitution negate the exist- 
ence of a purpose to conduct a business for gain or to 
share gain among the members. Thus, the only sources 
of funds provided for are dues, initiation fees and spe- 
cial assessments paid by members (J.A. 23). Petition- 
er does not furnish goods or services to its members. 
All that membership in petitioner secures are the rights 
to participate in policy-making, to vote for officers, and 
to stand for office in the organization (J.A. 21-23). Again, 
petitioner's constitution contains no provision for the dis- 
tribution of monies or other assets of the organization 
among the members. 


The relevant evidence of petitioner's activities (J.A. 
77-87) showed that they were exclusively political in na- 
ture, consistent with its purposes as stated in the consti- 
tution.!* Furthermore, there was no evidence that peti- 


1 The findings as to petitioner's purposes and activities con- 
tained in the report of the Subversive Activities Control Board 
in Brownell v. Communist Party (in evidence as Ex. 7-E to the 
stipulation of facts) has no relevance to the issues in this case. 
Moreover, there is nothing in the document to indicate that it 
was any part of petitioner's purpose to engage in business for 
profit or that petitioner did so. 


18 This evidence consisted of a listing of candidates for public 
office who ran on the Communist Party ticket from 1924 through 
1949. Petitioner offered documentary evidence establishing that 
petitioner continued to engage in political activity as a political 
party from 1949 through 1958 (J.A. 60-61). The Commissioner 
stipulated to the authenticity of the documents (J.A. 62) and in- 
terposed no objection on the grounds of relevance or materiali- 
ty. His sole objection was that the documents were not offered 
through a witness whom he could cross-examine on "whether 
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tioner received funds in 1951 from any Source other than 
membership dues (J.A. 67-68), 19 


The absence of a purpose to engage in business for 
profit and of any business activity on petitioner's part 
compels the conclusion that it was not an association. 
Moreover, petitioner lacked two of the four attributes 
of a corporation which are the indicia of an association. 


First, petitioner does not have the corporate charac- 
teristic of limited liability. Nothing in its constitution 
limits the liability of members to the assets of the orga- 
nization. Moreover, any such provision would be una- 
vailing. For petitioner's principal place of business is 
in New York (J.A. 66) where the members of an unincor- 
porated association are liable for its debts and where 
such an organization "is not an artificial person and has 
no existence independent of its members." Martin v. 
Curran, 303 N.Y. 276, 280, ; 


Second, petitioner does not have the corporate char- 
acteristic of transferability of an interest in the organi- 
zation. For as appears from petitioner's constitution, 
membership in the organization is not transferable (J.A. 
20-21). 


As the foregoing discussion demonstrates, the record 
belies the statement in the Tax Court's Opinion (J.A. 97) 
that petitioner has not "placed in evidence any facts in 


(Fx. 18, continued] t 

petitioner is a political party or not." (J.A. 63.) The presiding 
judge sustained this objection and excluded the proffered docu- 
ments (J.A. 63). The ruling was clearly erroneous. Hill v. 
F.T.C., 124 F.2d 104, 106; IX Wigmore, On Evidence (3rd ed.), 

p. 586. Cf. Rule 36, Federal Rules of Civil Procedure, and 

Knowlton v. A.T. & S.F. Ry. Co., 11 F.R.D. 62, 66. 


19 Counsel for the Commissioner claimed in his opening state- 
ment (J.A. 52) that petitioner received income "from businesses 
that it operated and money siphoned off from labor unions it con- 
trolled.” But no such evidence was forthcoming. 
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support" of the contention that it was not anassociation.2° 
Petitioner not only introduced such evidence but estab- 
lished thereby that it was not an association and hence 
was not an entity subject to taxation. 


B. The issue was appropriately raised by petitioner 
in the Tax Court. 


The second reason given by the Tax Court for refus- 
ing to pass on petitioner's contention that it was not an 
association was (J.A. 96-97) that the issue had not been 
raised in the petition. This reason is likewise without 
substance. 


In the first place, the petition alleged as one of the 
errors of the Commissioner that, "Petitioner hadno tax- 
able income in 1951" (J.A. 9). Obviously, this alleged 
error could be substantiated by proof either (1) that be- 
cause of the character of the income it was non-taxable, 
or (2) that because of the character of petitioner, no in- 
come was taxable to it. Moreover, the petition alleged 
that petitioner was a political party and the other salient 
facts upon which the contention that it was not an associ- 
ation is based (J.A. 10-11). 


Second, any possible lack of specificity in these alle- 
gations was supplied in the course of the proceedings on 
the Commissioner's motion to strike portions of the pe- 
tition. Furthermore, the rulings on this motion gave pe- 
titioner every reason to believe that, in the Tax Court's 
view, the issue was adequately pleaded. 


Petitioner's brief in opposition to the Commissioner's 
motion to strike portions of the petition (Doc. No. 44) ar- 
gued that the allegations concerning the Commissioner's 
practical construction of the Internal Revenue Code was 


20 Moreover, it was the Tax Court that precluded petitioner from 
presenting evidence that it was not an association under the Com- 
missioner's practical construction of that term. See supra, pp. 
20-22. 
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relevant in determining whether or not petitioner was an 
association. The brief stated (p. 3): 


"The deficiency for the year 1951 which is the 
Subject of this proceeding was assessed against 
petitioner, an unincorporated association, as a 
taxable entity at corporation rates. This treat- 
ment of petitioner can be justified only if petition- 
er was an ‘association’ within the meaning of sec- 
Sa ad (3) of the Internal Revenue Code of 
19895 655 


Under these circumstances, the establishedand 
long continued administrative practice of the Com- 
missioner with respect to political parties, includ- 
ing petitioner, is of persuasive weight. . ." 


The brief (p. 4) went on to recall that, at the oral ar- 
gument of the motion, the presiding judge had expressed 
doubt that this issue had been adequately pleaded in the 
petition. After referring to allegations raising the issue 
the brief continued (pp. 4-5): 


"To require the allegations of the petition to be 
more explicit would be to substitute archaic forms 
of common law pleading for Rule 7 of the Court's 
Rules of Practice which demands only that the pe- 
tition be ‘clear and concise.’ Moreover, it would 
be manifestly unfair to insist on the observance of 
such procedural niceties by petitioner while over- 
looking the Commissioner's inexcusable tardiness 
in moving to strike. Finally, evenif the allegations 
of the petition were deficient in formandthe objec- 
tion had been timely, the remedy would be, not to 
strike the allegations, but to proceed under Rule 
17(c) (1) by ordering petitioner to file a further and 
better statement of the nature of its claim." 


> 


In reply to these contentions, the Commissioner's re- 
ply brief stated (Doc. No. 49, p. 2): 


"The Petitioner argues in this section of its 
brief that it is not an association taxable as a cor- 
poration. This is an issue which was not raised 
by the pleadings. . . . This issue accordingly can- 
not be raised on brief." 


It appears therefore that petitioner's contention that 
it was not an association or other taxable entity and the 
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question as to whether that contention had been properly 
pleaded were squarely presented on the Commissioner's 
motion to strike. The presiding judge denied the motion 
without opinion (J.A. 39). Petitioner could only conclude 
that the petition sufficiently pleaded the taxable entity is- 
sue and that no amendment was necessary. 


At the trial, the presiding judge reversed himself and 
granted the Commissioner's motion to strike (J.A. 53). 
The ground for his action, however, was not that petition- 
er had failed to raise the issue that it was not an associ- 
ation. On the contrary, he struck the allegations in ques- 
tion because, in his view, they were not relevant to this 
issue. Thus he stated (ibid.): 


"I felt, when petitioner's motion [sic] was filed, 
that there might be some merit to the argument 
that there had been an administrative construction 
of the basic Internal Revenue Code imposing the 
general tax [i.e., to the effect that political parties, 
including petitioner, are not associations]. 


"However, Iam unable to see, from the argu- 
ments made and the cases cited that this is true, 
and Iam a little doubtful that at this late date an 
administrative construction by the Commissioner 
under the basic statute would have much, if any 
effect.” 


There obviously would have been no occasion for rul- 
ing that the Commissioner's administrative interpreta- 
tion was irrelevant in construing the term "association" 
if the issue as to whether petitioner was an association 
was not litigable under the petition. Accordingly, the 
plain implication of the ruling was that the presiding judge 
considered the issue to be before him. There was there- 
fore no occasion for petitioner to amend the petition at 
that point. 


Finally, when it appeared from the opinion (J.A. 96- 
97) that the presiding judge had refused to decide the tax- 
able entity issue on the ground that it had not been pleaded, 
petitioner moved for reconsideration (J.A. 98). In the 
alternative, petitioner moved, pursuant to Rule 17(d) of 
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the Tax Court Rules, for leave to amend the petition to 
conform to the proof by alleging that petitioner was not, 
in 1951, an association within the meaning of the 1939 
Code (J.A. 98-99). Both motions were promptly denied 
(J.A. 7) before they were even served on the Commis- 
sioner. 


Even if it could be said that the petition was deficient 
in pleading the taxable entity issue and that the deficien- 
cy was not cured by the subsequent proceedings, the de- 
nial of petitioner's motion to amend the petition to con- 
form to the proof was clearly erroneous. Cutcliffe v. 
C.1.R., 163 F.2d 891; Chatham-Phenix National Bank & 
Trust Co. v. Helvering, 66 U.S. App. D.C. 330, 333, 87 
F.2d 547, 550; Polizzi v. C.1LR., 247 F.2d 875; Cooper v. 
C.1.R., 197 F.2d 951, 954; Helverinz v. Edison Securities 
Corp., 78 F.2d 85, 91; Virzinia-Lincoln Furniture Corp. 
v. CLR, 56 F.2d 1028, 1033; C.LR. v. Finley, 265 F.2d 
885, 888. Cy. Hormel v. Helvering, 312 U.S. 552. 


In Cutcliffe v. C.1.R., supra, the Tax Court refused to 
consider a defense of the statute of limitations because it 
had not been pleaded. The court reversed, stating at 892: 


"The defect could have been remedied by a simple 
amendment. The court in its consideration of the 
case ought not on its own motion to have eliminated 
the defense without allowing Opportunity to amend." 


Similarly, Polizziv. C.LR., supra, states, at 878: 


"The Tax Court was no doubt correct in not consid- 
ering the issue in the original hearing since it was 
not presented by the pleadings. However, it was an 
underlying issue in the case which should have been 
presented by the pleadings. . . . It is not too late 
for the pleadings to be amended and for this issue 
to be heard and decided by the Tax Court." 


As this Court said in Chatham-Phenix Nat'l. Bank & 
Trust Co. v. Helvering, supra, at 333 (U.S. App. D.C.), 
555 (F.2d): 


"Running through all the cases cited is the similar 
determination of the courts that where it appears 
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that a further hearing would be promotive of jus- 
tice, the taxpayer should be given the opportunity 
of amending his pleadings and of offering to show 
that he suffers through a wrongful determination 
of his tax liability." 

The error in invoking artificial technicalities against 
petitioner is the more egregious in the light of the Tax 
Court's action in granting the Commissioner's motion to 
strike when made some eight years out of time (supva, p. 
5). 2! Here again, this Court's strictures against vary- 
ing the rules with the players (supra, p. 4) were disre- 
garded. Accordingly, a reversal is required in the ex- 
ercise of this Court's broad power to make such disposi- 
tion of the case "as justice may require.’ 26 U.S.C. 7482 


(c)(1). 
i. 


The deficiency determined by the Commissioner is 
arbitrary and excessive and therefore invalid. 


In a proceeding for the redetermination of a deficien- 
cy, the taxpayer bears the burden of proving that the Com- 
missioner's determination is invalid. However, once it 
appears from the evidence that the Commissioner's ac- 
tion was arbitrary or the deficiency excessive, the bur- 
den shifts to him to establish both the existence of a de- 
ficiency and the correct amount thereof. Helvering v. 
Taylor, 293 U.S. 507; Cohen v. C.I.R., 266 F.2d 5; Weir 
v. C.LR., 283 F.2d 675. 


In what follows, we show that petitioner's evidence 
overcame the presumption of validity attaching to the 
Commissioner's determination. Since the Commission- 


21 Gf. also the earlier action of the Tax Court dismissing the pe- 
tition for lack of proof of the authority of petitioner's attorney 
although the issue was raised for the first time in a brief of the 
Commissioner following a hearing on an unrelated matter. Com- 
munist Party v. C.LR.. supra, at 126, 127 (U.S. App. D.C.), 326 
327 (F.2d). 
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er adduced no evidence to support his determination, the 
Tax Court erred in not setting the determination aside. 


Two observations are in order at the outset. 


First, it appears from the evidence that since peti- 
tioner did not make complete records of its receipts and 
expenditures available to the Commissioner, the latter 
purportedly based his determination on a reconstruction 
of petitioner's taxable income by the bank deposit meth- 
od (J.A. 70). But the fact that a taxpayer did not keep fi- 
nancial records or has destroyed them does not justify 
an arbitrary and speculative reconstruction of its taxa- 
ble income. The reconstruction must be rational and 
fair. Goev. C.1.R., 198 F.2d 851, 852; Rainwater v. 
C.I.R., 23 T.C. 450, 456; 2 Mertens, op. cit., sec. 12.12. 
(p. 61). 


Second, the significance to be attached to the failure 
of a taxpayer to keep or produce financial records de- 
pends on the circumstances of the case. Mertens, loc. 
cit. Obviously, the Commissioner has greater latitude 
for inferences, unfavorable to a taxpayer, from the ab- 
sence of records where they were destroyed pursuant to 
a scheme to evade or defeat taxation than where there 
was a legitimate reason for the failure to make or pre- 
serve them. 


Here, the Tax Court's rulings (supra, pp. 23-24) pre- 
cluded petitioner from showing that its failure to make 
and keep complete financial records was in reliance on 
the fact that, for the 35 years from its organization in 
1919 until 1954, the Commissioner never demanded the 
filing of a return, an examination of records, the keep- 
ing of records, or compliance with any other provision 
of the income tax laws. It does appear from the record, 
however, that neither petitioner nor its predecessors 
ever filed a return or made application for exemption 
(J.A. 93). And it will be conceded that none of them ever 
paid a tax. On these facts, there can be no suggestion 
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of fraud in petitioner's failure to keep complete financial 
records, and no fraud was charged by the Commissioner. 


A. The evidence refutes the inference that petition- 
er's 1951 bank deposits represented taxable in- 
come. 


The bank deposit method of reconstructing taxable in- 
come is based on the assumption that a taxpayer's unex- 
plained bank deposits are attributable to his receipt of 
income that is subject to taxation. Use of this method 
is justified where the assumption is a reasonable one in 
the circumstances of the case. As stated in Hague v. 
C.1.R., 132 F.2d 775, 776-77: 


"It is true, as has been argued by the petition- 
ers, that proof that bank deposits were made is not 
enough to show the receipt of income and, a forti- 
ori, of taxable income, but the circumstances sur- 
rounding the deposit and withdrawal of money in 
and from bank accounts may well give such char- 


acter to the transactions that the Commissioner 
would be justified in determining that some, orall, 
of the deposits were income. When that is so, the 
Commissioner's determination is not arbitrary or 
capricious.... 

"It has not been uncommon to use bank accounts 
as evidence of the receipt of income. ... While 
such evidence, of course, is not conclusive, depos- 
its in checking accounts are so often made up of in- 
come that where, as here, that is the fair inference 
to be drawn from the facts, it was proper to give it 
effect.” 

The bank deposit method of reconstructing taxable in- 
come is Similar to the net worth method in that both rest 
on the inference that unexplained increases in a taxpay- 
er's visible assets are attributable to the receipt of tax- 
able income. Obviously, no such inference is justified 
unless, at least, the taxpayer was engaged in some in- 
come-producing activity. Accordingly, evidence that the 
taxpayer had "'a likely source" of currently taxable in- 
come has been held requisite to the use of the net worth 
method. Holland v. United States, 348 U.S. 121, 137-38. 
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The rule of the Holland case is not confined to fraud 
prosecutions but is also applicable to civil proceedings, 
whether or not fraud is charged. Thomas v. C.LR., 232 
F.2d 520, 525. The court there said: 


"Respondent contends that this rule [of Holland] 
hasnoapplication in .... routine cases of deficien- 
cy. We do not agree. We think it of equal impor- 
tance in a civil case to show that the taxpayer's net 
worth increases are attributable to current taxable 
income. It seems to us more reasonable to view 
this particular requirement as an indispensable el- 
ement of the net worth method in any of its applica- 
tions rather than as an additional safeguard super- 
imposed on the net worth method for the sole bene- 
fit of defendants in criminal cases." 


For the same reasons, proof of a "likely source" of cur- 
rently taxable income is also an indispensable element of 
the bank deposit method, in civil as well as criminal pro- 
ceedings. 


In the present case, the Commissioner resorted to the 
bank deposit method without determining that, or even 
considering whether, petitioner hadany such likely source 
(J.A. 70). Furthermore, as we have seen (supra, pp. 26- 
28), the sole sources of funds provided for by petitioner's 
constitution are dues, initiation fees and assessments on 
members; the evidence reveals no source of income for 
1951 other than dues, and there was no evidence that pe- 
titioner engaged in any gainful activity. 


Hence, unless dues payments by petitioner's members 
constituted income to it, not only was there a failure of 
proof of a likely source of taxable income but the evidence 
refutes the inference on which the bank deposit method 
rests. As we now show, the dues were gifts or contribu- 
tions to capital, and not income. 


Petitioner did not engage in business withandfurnished 
no goods, services or anything else of economic value to 
its members (J.A. 21-22). Dues payments to it, there- 
fore, were neither gains, profits, income from business, 
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nor compensation for services. Nor do they fall within 
any of the other categories of gross income enumerated 
in section 22 of the 1939 Code. These facts distinguish 
petitioner's situation from the cases in which member- 
ship fees or dues payments have been held to be income. 
For, in all of the latter, the taxpayers either were en- 
gaged in business or furnished services to their mem- 
bers, or both. See, e.g., Automobile Club of Mich. v. 
C.1LR., 353 U.S. 180; West Side Tennis Club v. C.1.R., 
111 F.2d 6; Jockey Club v. C.1.R., 76 F.2d 597; Employ- 
ees Benefit Association v. C.1.R., 14 B.T.A. 1166; United 
Retail Grocers Association v. C.I.R., 19 B.T.A, 1016; Af- 
filiated Govt. Employees Distrib. Co. v. C.1.R., 37 T.C. 
909. 


Here, dues payments are gifts to enable petitioner to 
carry On political activity. True, the dues-payer may be 
motivated by a desire to promote petitioner's political 
program and the success of its candidates and to secure 
a voice on matters of policy and leadership. But those 
considerations do not convert his dues payments into in- 
come to petitioner. Every contributor to a political or- 
ganization is motivated by like considerations. Yet, the 
applicable Revenue Ruling stated that, ''a political gift 
received by an individual or by a political organization 
is not taxable income to the recipient." I.T. 3276, C.B. 
1939-1, Part I, p. 108. 


Even if it were to be held that dues payments to peti- 
tioner do not qualify as gifts, any anticipated benefits to 
the member are too intangible in nature to permit clas- 
sifying the payments as compensation for services, and 
hence as income. Accordingly, if not gifts, they arecon- 
tributions to capital. See Sen. Rep. No. 1622, 83rd Cong. 
2d Sess., p. 190, discussing section 118 of the 1954 Code 
which excludes contributions to capital from the gross 
income of corporations.22 Indeed, membership dues in 


2 as appears from the report, section 118 simply codifies the 
prior law on the subject. 
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petitioner have all of the attributes which the Tax Court 
has considered to be the indicia of contributions to cap- 
ital and lack the attributes which led it to conclude that 
membership fees were income to the recipient. Affili- 
ated Govt. Employees Distrib. Co. v. C.ILR., supra. 


Since dues payments to petitioner did not constitute 
income and since there was no finding and no evidence 
that petitioner had any likely source of income, the Com- 
missioner's assumption that its bank deposits were de- 
rived from income was arbitrary and unreasonable and 
invalidates his determination. 


The Tax Court declined to decide whether petitioner's 


membership dues were, or were not, income. It stated 
(J.A. 97): 

"With respect to its contention that dues repre- 
sent nontaxable gifts, petitioner has not favored us 
with any evidence establishing that the bank depos- 
its on the basis of which the deficiency was deter- 
mined constitute dues even assuming avguendo that 
as Such they would constitute nontaxable gifts. .. . 
We are not able to glean from the meager record 
anything of probative value which would indicate 
that petitioner's bank deposits for 1951 were other 
than taxable income as determined by respondent." 


This disposition of the matter contravenes the princi- 
ple of Hague v. C.LR., supra, that bank deposits may be 
assumed to be income only where this is a reasonable in- 
ference under all of the circumstances of the case. It is 
also contrary to the Principle derived from Holland v. 
United States and Thomas v. C.LR., both supra, that evi- 
dence of a likely source of current taxable income is a 
prerequisite to the use of the bank deposit method. These 
principles do not permit the question of the fairness of 
the Commissioner's determination "to be brushed under 
the rug of Commissioner's presumption." Gunn v. C.LR., 
247 F.2d 359, 362.28 


23 Compare the Tax Court's erroneous use of this presumption 
to defeat petitioner with its disregard of the "ancient presump- 
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Moreover, even if there were a presumption that peti- 
tioner had a likely source of taxable income, it would still 
have been necessary to decide whether membership dues 
constituted gifts to it. For the evidence showed and the 
Commissioner conceded (J.A. 52) that dues were at least 
one source of petitioner's 1951 funds. If they were gifts, 
it was manifestly unreasonable for the Commissioner to 
attribute all of petitioner's deposits to income without 
making allowance for its receipts from this known non- 
income source, 


B. The Commissioner made no findings and could 
adduce no facts or figures to support his deter- 
mination, 


The Commissioner's procedure for reconstructing 
taxable income by the bank deposit method has been de- 
scribed as follows: 

"Under the bank deposit method, the bank rec- 
ords of the taxpayer are analyzed and the Commis- 
sioner estimates income on the basis of the total 
bank deposits after the elimination of nonincome 
items. . . . Those withdrawals which can be iden- 
tified as being deductible are allowed against the 
taxable income so determined." 2 Mertens, op. 
cit., sec. 12.12 (pp. 56-57). 

For a similar but more detailed description of this meth- 
od, see Percifield v. United States, 241 F.2d 225, 229n.7. 


A bare conclusion of the Commissioner as to the amount 
of a taxpayer's taxable income is unacceptable in the ab- 
sence of supporting findings of fact. Lowy v. C.1.R., 262 
F.2d 809. Therefore, when the Commissioner determines 
taxable income by the bank deposit method, it is his prac- 
tice to annex a statement to the notice of deficiency set- 
ting forth in detail the facts and figures on which the de-: 


[Fn. 23, continued] 

tion" of an attorney's authority when it earlier dismissed this 
proceeding for lack of jurisdiction. Communist Party v. C.LR., 
supra, loc. cit. 
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termination was based. See e.g., Goldberg v. C.I1.R., 
T.C. Memo. 1958-197. 


The practice of the Commissioner was not adhered to 
in the present case. The statement annexed to the notice 
of deficiency (J.A. 70) finds that petitioner had taxable 
income in the sum of $391,985.85 but gives no facts or 
figures to support this conclusion. Under the caption, 
"Explanation of Items," the statement merely adds that 
the conclusion was "based on unexplained bank deposits 
and other records" (‘bid.). The Commissioner made no 
finding with respect to the gross amount of petitioner's 
deposits, the nature or amounts of the items, if any, which 
he considered to have been "explained," the nature of the 
"other records" which he used, or the character or 
amounts of the items from such "other records" which 
he included in or deducted from gross income. 


In the absence of supporting findings of fact, the Com- 
missioner's conclusion is nothing but an arbitrary fiat. 
For that reason alone, there can be no presumption that 
his determination was correct. Lowy v. C.1.R., supra; 
Mesi v. C.I.R., 242 F.2d 558, 559. 


The record shows not only that the Commissioner made 
no findings but that he could adduce no facts or figures to 
Support his determination. The report of the examining 
agent (J.A.87-92) is no more illuminating than the state- 
ment of the Commissioner. It merely sets forth the "cor- 
rected" net income of petitioner as a conclusion without 
giving the figures on which the conclusion was based 
(J.A. 91). The agent could add nothing to his report. He 
testified that his work papers and notes had been submit- 
tedtohis superior. Counsel for the Commissioner stated, 
however, that, ''We have never seen them. So far as we 
know there are none.” (J.A. 58-60.) 


The Commissioner produced in response to subpoena, 
and petitioner introduced in evidence, photostats of what 
purport to be ledger sheets for 1951 of a bank account of 
petitioner in Manufacturers Trust Co. (J.A. 56-57). How- 
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ever, there is nothing in the evidence to indicate whether 
the Commissioner's determination was based, in whole 

or in part, on the information contained in this exhibit or 
even that the examining agent was aware of it when he 
made his report. Furthermore, the agent could offer no 
explanation of the discrepancy between the aggregate 1951 
bank credits appearing from the exhibit and the income 
figure employed by him and the Commissioner (J.A. 60). 


AS already noted, the statement annexed to the notice 
of deficiency (J.A. 70) finds that the Commissioner's de- 
termination was "based on unexplained bank deposits and 
other records."" This finding is not only inadequate to 
support his determination but it is contradicted by the re- 
port and testimony of the examining agent. 


The agent's report shows that he computed petitioner's 
taxable income solely on the basis of bank credits, with- 
out reference to "other records.” The report states (J.A. 
90): 

"In view of the fact that the undersigned was in- 
formed that the Communist Party of the U.S.A. 
maintained no records other than payrolls and that 
the organization made no reports to the Govern- 
ment other than the Social Security and Withholding 
Tax returns previously referred to, there remains 
no other basis for the computation of income tax 
due than to predicate the computation of said tax 
upon the amount of monies deposited to the organi- 
zation's credit in their banks." 
The agent's testimony was to the same effect. He stated 
(J.A. 58) that his computation of taxable income "was 
based upon unexplained deposits which, in the absence of 
any information to the contrary, was deemed to have con- 
stituted taxable income of the Communist Party of the 
U.S.A." 


Again, although the Commissioner purported to include 
in taxable income only those bank credits which were "un- 
explained" (J.A. 70), and the agent testified to the same 
effect (J.A.58). it appears that no bank credits were elim- 
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inated as "explained." For the agent's report states (J.A. 
90): 

"These additions [to petitioner's income as set 
forth in the ea reflect all bank credits for the 
years involved." (Emphasis supplied.) 

Thus the one explanation of his determination that the 
Commissioner vouchsafed appears contrary to fact. 


C. The determination made no allowance for deduct- 
ible expenses. 


As appears from the agent's report (J.A. 88-89) peti- 
tioner maintained an office and had employees. Moreover, 
the bank ledger sheets which the Commissioner produced 
in response to the subpoena (Pet. Ex. 9, included in the 
original record) shows 1951 withdrawals of $443,723.46 
against deposits of $447,780.41 for that year. 


Under these circumstances, it is altogether unreason- 
able to assume that petitioner had no deductible expenses 
for the year in question. Nevertheless, as we have seen 
(supra, p. 41) the little that is known about the Commis- 
sioner's determination reveals that he made no allowance 
for deductibles.2* The failure to do so in face of the ob- 
vious fact that there were such itemsisofitself sufficient 
to destroy any presumption that the determination is cor- 
rect. Kevyn v. Poe, 8 F. Supp. 942. This would be true 
even if no records of expenditures were available. For 
the amounts of some items (e.g., rent) were readily as- 
certainable and others could be estimated. Cf. Cohan v. 
C.1R., 39 F.2d 540. 


24 The Tax Court's opinion states (J.A. 96) that petitioner intro- 
duced "various documents indicating that petitioner had, during 
1951, incurred or paid an undisclosed amount for political and 
other printing,” and concludes, in the absence of proof to the 
contrary, that the Commissioner made an allowance for these 
expenses. Petitioner, however, introduced no such documents. 
The reference in the opinion may be to Pet. Ex. 11 id. which 
was offered for an entirely different purpose (see supva, pp. 7, 
27 n. 18) and which was excluded (J.A. 63). 
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In fact, the evidence and the statement of counsel for 
the Commissioner establish that records of expenditures 
were available. The agent's report states (J.A. 89) that 
he made "a cursory examination" of petitioner's social 
security and withholding tax duplicate returns and was in- 
formed that it kept payroll records. In addition, the Com- 
missioner's motion to quash subpoena (Doc. No. 56, p. 4) 
states that he has in his possession "'a portion of Petition- 
er's canceled checks and a portion of its alleged payroll 
records" for 1951 which were turned over to the Service 
in the course of its investigation. They were therefore 
available to the examining agent when he prepared his 
report. 


In reconstructing taxable income by the bank deposit 
method, it is the practice of the Service to analyze rec- 
ords such as those which were available to it in this case 
and to subtract from gross income items that appear de- 
ductible. Percifield v. C.I.R., supra, at 229 n.7. That 


practice was not followed here. Indeed, the agent's re- 
port (J.A. 87-90) does not even mention the availability 
of the canceled checks. It explains the agent's failure to 
make use of petitioner's available records by stating that 
they were not "complete" (J.A. 90). Obviously, however, 
the fact that records may be incomplete does not excuse 
a refusal to consult them and to credit a taxpayer with 
such deductible expenses as they reveal. This is plain 
as a matter of principle and is in accord with the prac- 
tice of the Service. The failure to treat petitioner like 
other taxpayers by following that practice in this case 
vitiates any presumption of the correctness of the de- 
termination and requires that it be set aside. 
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IV. 


The Tax Court abused its discretion in denying pe- 
titioner’s motion to continue the trial until after 
the trial of United States v. Communist Party. 


On November 9, 1964, this case was calendared for 
trial on March 22, 1965 (J.A. 5). On December 14, 1964, 
the United States District Court for the District of Colum- 
bia scheduled United States v. Communist Party for trial 
on March 15, 1965 (J.A. 46). The latter case involves in- 
dictments of petitioner for failure to register and file a 
registration statement pursuant to the Subversive Activi- 
ties Control Act, and is now pending in this Court on ap- 
peal from judgments of conviction. Communist Party v. 
United States, Nos. 19,880 and 19,881. 


Had the original trial date in United States v. Commu- 
nist Party been adhered to, that trial would have been con- 


cluded before the trial of the present case. On March 3, 
1965, however, the District Court, over petitioner's ob- 
jection, continued the criminal trial until the week of Oc- 
tober 11, 1965 (J.A. 47). 


On March 12, 1965, petitioner moved in the Tax Court 
for a continuance of the trial until after the trial of the 
criminal case (J.A. 45). The ground for the motion was 
that a trial of the present case in advance of the criminal 
trial would make it impossible for petitioner to adduce 
testimony in support of material allegations of the peti- 
tion without prejudicing its defense in the District Court. 
This was so because, on the government's theory of the 
criminal case, evidence of the willingness of a person 
publicly to associate himself with or to speak on behalf 
of petitioner would support the inference that the same 
person was available to petitioner as a volunteer to ex- 
ecute and submit the required registration documents on 
its behalf. Accordingly, if the District Court were to up- 
hold this theory, evidence that a person was willing to 
disclose his intimate knowledge of petitioner's financial 
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affairs by testifying for it in the present case would be 
admissible against petitioner in the criminal case. (J.A. 
45-48.) 25 


The Tax Court denied the motion for a continuance on 
the day it was filed, without waiting to hear from the 
Commissioner (J.A. 45), and denieditagain when renewed 
by petitioner at the trial (J.A. 50-51). 


The Tax Court, of course, has wide discretion in fix- 
ing trial dates. Petitioner submits, however, that there 
was an abuse of discretion here. The denial of a contin- 
uance deprived it of an opportunity to introduce material 
testimony while the granting of a continuance would in no 
way have prejudiced the Commissioner whose disinterest 
in Speeding the disposition of the case is evident from the 
fact that he delayed moving it for trialfor the eight years 
from October 1, 1956, when he filed his answer (J.A. 14) 
until October 28, 1964 (Doc. No. 42, p. 24). 


CONC LUSION 


The decision of the Tax Court should be reversed and 
the determination of the Commissioner set aside. 


Respectfully submitted, 


John J. Abt 
299 Broadway 
New York, N.Y. 10007 


Joseph Forer 
711 14th Street, N. W. 
Washington, D.C. 20005 


Attorneys for Petitioner 


25 As it turned out at the criminal trial, the District Court re- 
jected the government's theory. See trial transcript, pp. 797- 
803, in Communist Party v. United States, Nos. 19,880-81. 
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APPENDIX - STATUTES INVOLVED 


The Internal Revenue Code of 1939, 26 U.S.C.A. (I.R.C 
1939) provides in part as follows: 


Sec. 22. Gross income. 


(a) General definition. "Gross income" includes gains, 
profits, and income derived from salaries, wages, or 
compensation for personal service (including personal 
service as an officer or employee of a State, or any po- 
litical subdivision thereof, or any agency or instrumen- 
tality of any one or more of the foregoing), of whatever 
kind and in whatever form paid, or from professions, vo- 
cations, trades, businesses, commerce, or sales, or 
dealings in property, whether real or personal, growing 
out of the ownership or use of or interest in such prop- 
erty; also from interest, rent, dividends, securities, or 
the transaction of any business carried on for gain or 
profit, or gains or profits and income derived from any 
source whatever. * * * 


(b) Exclusions from gross income. The following 
items shall not be included in gross income and shall be 
exempt from taxation under this chapter: 


* * OK 


(3) Gifts, bequests, devises and inheritances. The 
value of property acquired by gift, bequest, devise or in- 
heritance, * * * 


Sec. 3791. Rules and regulations. 


* KOK 


(b) Retroactivity of regulations or rulings. The Sec- 
retary, or the Commissioner with the approval of the 
Secretary, may prescribe the extent, if any, to which any 
ruling, regulation or Treasury decision, relating to the 
internal revenue laws, shall be applied without retroac- 
tive effect. 


x * 
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Sec. 3797. Definitions. 


(a) When used in this title, where not otherwise dis- 
tinctly expressed or manifestly incompatible with the in- 
tent thereof — 


a Ok 


(3) Corporation. The term "corporation" includes as- 
sociations, joint-stock companies, and insurance compa- 
nies. 


The Internal Revenue Code of 1954, 26 U.S.C., provides 
in part as follows: 


Sec. 7482. Courts ot review. 


(a) Jurisdiction. The United States Courts of Appeals 
shall have exclusive jurisdiction to review decisions of 
the Tax Court * * * 


(c) Powers. 


(1) To affirm, modify or reverse. Upon such review, 
such courts shall have power to affirm or, if the decision 
of the Tax Court is not in accordance with law, to modify 
or reverse the decision of the Tax Court, with or without 
remanding the case for a rehearing, as justice may require. 


ILBUR K. MILLER 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,044 


COMMUNIST PARTY OF THE U.S.A., 


Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ON PETITION TO REVIEW DECISION OF THE 
TAX COURT OF THE UNITED STATES 


REPLY BRIEF FOR PETITIONER 


I. 


The relevance of the stricken allegations of the 
petition. 


A. Violation of the principle of equality. 


Our principal brief (pp. 18-20) showed that the Tax 
Court erred in striking as irrelevant and excluding proof 
of the allegations of the petition that the Commissioner 
had arbitrarily singled out petitioner for taxation while 


continuing to treat all other political parties as non-tax- 
able. 


The Commissioner does not dispute the proposition 
(Pet. Br. 18) that, "The Commissioner cannot tax one and 
not tax another without some rational basis for the differ- 
ence."’ Itis therefore no answer to petitioner's contention 
that, as the Commissioner argues (Br. 22), ''Political par- 
ties are simply not exempt from income tax."' For it is 
precisely in those situations where all of the members of 
a class are legally subject to taxation that the principle 
of equality prohibits the Commissioner from arbitrarily 
taxing one and not the others. International Business 
Machines Corp. v. United States, 343 F.2d 914,919.’ And 
see Pet. Br. 18-19. 


The other answer offered by the Commissioner (Br. 
22-23) is no less fallacious. Conceding that, as alleged 
in the stricken portions of the petition (J.A. 11-12), no 
other political party has ever been required to file a 
return, let alone taxed, he says (Br. 22) that his contrary 
treatment of petitioner is based on "a rational distinction 
for tax purposes."’ This is an about-face from his posi- 
tion in the Tax Court where he argued in support of his 
motion to strike that the petitioner's allegations of arbi- 
trary discrimination against it were irrelevant andimma- 
terial to its liability to taxation (J.A. 40,41). Having thus 
succeeded in eliminating the "rational distinction" issue 
from the trial in the Tax Court (J.A. 53), the Commis- 
sioner obviously cannot try it in this Court. Cf. Hormel 
v. Helvering, 312 U.S. 552, 560. 


Furthermore, the Commissioner's self-styled "rational 
distinction" is signally deficient in both qualities. 


1 The I.B.M. case is not, as the Commissioner asserts (Br. 21), 
inapplicable because it involved a ruling. The notice of deficiency 
in this case (J.A. 69) was as much a "ruling" of liability to taxa- 
tion as was the Commissioner's letter to LB.M. denying its 
requested exemption. 
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First, the supposed distinction between political par- 
ties that are financed by dues and those that are not 
(Commr. Br. 23) assumes that dues payments to petitioner 
constitute taxable income, a proposition which we have 
Shown to be erroneous and which the Tax Court refused 
to pass upon (Pet. Br. 37-38: see niyfra, pp. 7-9). Sec- 
ond, even if dues payments to political parties are income, 
the Commissioner's "distinction" does not distinguish 
petitioner from the other political parties which are like- 
wise financed by dues and which, as he tacitly acknowl- 
edges (Br. 23), he continues to treat as non-taxable, 
Finally, no Commissioner in his right mind could have 
concluded, as the Commissioner now Suggests (ibid), that 
although the Republican and Democratic Parties are tax- 
able, it would not be worth the effort to demand that they 
file returns. 


The rationale for the Commissioner's treatment of 
political parties as non-taxable remains unexplored and 
unexplained on this record. But the vacuity of the Com- 
missioner's "rational distinction" of petitioner from its 
political competitors shows that the treatment accorded 
it is explainable only as a flagrant example of "the wholly 
unacceptable proposition that the rules of the game vary 
with the players."" Communist Party v. C.1.R., 118 U.S. 
App. D.C. 125, 129, 332 F.2d 325, 329. The Commission- 
er's determination should therefore be set aside. 


B. Administrative construction of the term "asso- 

ciation." 

The Commissioner makes no reply to our contention 
(Pet. Br. 20-23) that the stricken portions of the petition, 
alleging that it has always been the Commissioner's prac- 
tice totreat political parties as non-taxable, are relevant 
in determining whether political parties are "associa- 
tions" within the meaning of the revenue laws. AS we 
later point out however (infra, pp. 5-6), the Commis- 
sioner's reply to our showing that, on the evidence, 


petitioner is not an association underscores the perti- 
nence of his practical construction of that term. 


C. Abuse of the Commissioner's discretion. 


The Commissioner (Br. 20-22) demolishes an argument 
we did not make and avoids replying to the one that we 
made. We do not, of course, claim that because the Com- 
missioner failed to tax petitioner for the first thirty-five 
years of its existence, "he is now estopped from taxing it" 
(Commr. Br. 20). What we do contend is that petitioner 
should have been permitted to prove, as it alleged (J.A. 
10, 12-13), that the Commissioner abused his discretion 
by saddling it with a ruinous tax for 1951, based on its 
failure to preserve full financial records, after giving it 
every reason to believe from his long-continued and unde- 
viating practice that the preservation of such records was 
not required. See Pet. Br. 23-24. 


O. 


The taxable entity issue. 


A. The merits 


The Commissioner argues (Br. 16-17) that the propo- 
sition that petitioner is not an association is contradicted 
by the provisions of the exemption statute, section 101 of 
the Internal Revenue Code of 1939. There is no such con- 
tradiction. 


The question on this phase of the case is not whether 
all of petitioner's income is exempt from taxation as 
would be the case if it qualified under section 101. The 
question is whether petitioner is a taxable entity so that 
taxable income it receives is taxable /o tt, Petitioner is 


not a taxable entity unless it is an "association" within 
the meaning of the revenue laws. Pet. Br. 20-21.* 


Our principal brief argues (pp. 25-28) that petitioner is 
not an association since, among other things, it does not 
engage in business for profit. But contrary to the Com- 
missioner (Br. 16-17), acceptance of this argument would 
not result in exempting the income received by petitioner 
from taxation without regard to the requirements of sec- 
tion 101. For the fact that petitioner. or some other non- 
profit organization, is not an association does not bar the 
taxation of its otherwise taxable income to its members, 
as in the case of partnerships. See 1939 Code, sec. 182.° 
Accordingly, there is no inconsistency in the conclusion 
that petitioner is not an association, but is not entitled to 
an exemption under section 101. 


The bit of legislative history cited by the Commissioner 
(Br. 14) proves too much. Representative Garner's off- 
the-cuff definition of an association as ''a number of peo- 
ple who are associated together” includes partnerships 
and trusts. 


The Commissioner argues (Br. 16) that the distin- 
guishing features of associations set forth in Morrissey 
v. C.LR., 296 U.S. 344, and adopted in the current regu- 
lations (Pet. Br. 25-26) have no application to non-profit 
associations. But neither the decision nor the regulation 
articulates any such limitation. 


The Commissioner (Br. 15) cites UnitedStatesv. Com- 


@ Contrary to the Commissioner's suggestion (Br. 15, 18-19), 
the fact that, as petitioner stipulated, it is a New York unincor- 
porated association does not make it an association under the 
revenue laws. In New York, moreover, an unincorporated asso- 
ciation more closely resembles a partnership that a corporation. 
See Pet. Br. 28. 


3 On the other hand, the income of a partnership that qualifies 
as an exempt organization under section 101 is not taxable to the 
partners or anyone else. 
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munist Party, 209 F. Supp. 132, which expresses the view 
{at 134) that the Communist Party "should be treated as a 
corporation," although it ''might conceivably come within 
the definition of a partnership.” However, the issue was 
not briefed or argued in that case which involved a pre- 
trial matter of pleading. Moreover, as appears from the 
opinion, the court was unaware of the Morrissey case and 
was under the misapprehension that centralized direction 
and continuity of existence are the primary and decisive 
characteristics of associations. 


The most that emerges from the Commissioner's dis- 
cussion is that the question is novel and that the answer 
is not to be found in the text of the statute, the regulations, 
or the legislative history. The more pertinent, therefore, 
is the Commissioner's practical construction of the stat- 
ute which petitioner was precluded from showing. See 
Pet. Br. 20-23.* 


B. The raising of the issue by petitioner. 


Our principal brief showed (pp. 29-33) that petitioner's 
contention that it is not an association was pleaded in the 
petition, argued in connection with the Commissioner's 
motion to strike, and raised again by petitioner's motions 
for reconsideration of the Tax Court's decision and for 
leave to amend the petition.° 


* For example, the Commissioner's claim (Br. 23) that ''the tax- 
ation of political parties would not produce sufficient revenue to 
warrant the undertaking’ might make sense if the Commissioner 
had concluded that political parties are not associations and hence 
that their taxable income must be traced to and taxed inthe hands 
of their members. 


5 The Commissioner says (Br. 20, n. 19) that while petitioner 
moved for reconsideration in connection with its motion for leave 
to amend the petition, it failed to assign the denial of the former 
motion as error. But the error is included in point 3 of petition- 
er's points on appeal (Br. 11) stating that, "The Tax Court erred 
in refusing to consider whether petitioner was an ‘association'." 
See also point 2 of petitioner's questions presented (Br. (i)). 


The Commissioner does not and, on this record, could 
not claim surprise by this contention when made in peti- 
tioner's brief following the trial. See Commr. Br. 19. 
Moreover, as appears from his discussion of the merits 
(Br. 14-18), he does not dispute_the facts which, petitioner 
argues, establish that it is }2N association. Nor does he 
suggest that there is any additional evidence on this issue 
that he might have introduced at the trial. Thus, the Com- 
missioner treats the dispute as to whether or not peti- 
tioner is an association as a straight question of law. 


It follows that he could not possibly have been preju- 
diced by a Tax Court decision of the question, either in its 
initial opinion or upon petitioner's motion for reconsider- 
ation, even if the issue had not been pleaded inthe petition. 
And since the Commissioner states (Br. 32, n. 33) that he 
has no objection to remanding the proceeding for other 
purposes, it is apparent that a remand for consideration 
of the taxable entity issue would not prejudice him. Cf. 
Mitchell v. C.I.R., 187 F.2d 706, 707; Laninger v. C.I.R., 
281 F.2d 419, 422-425. Indeed, his discussion of the mer- 
its of the issue (Br. 17-18) invites this Court to decide it 
without a remand. 


mm. 


The arbitrary and excessive nature of the deficiency. 


A. The absence of a likely source of taxable income. 
———S—=—i— re NEY SOUICE Ol taxable income 


The Commissioner (Br. 37) does not dispute that a 
showing of a likely source of taxable income is prerequ- 
isite to use of the bank deposit method for determining 
a tax deficiency. Again, in agreement with petitioner 
(Br. 36), the Commissioner states that, ''so far as this 
record shows, this taxpayer was financed by dues" 
(Commr. Br. 23). It follows that the determination of a 
deficiency against petitioner by the bank deposit method 
was improper unless petitioner's receipts from dues con- 
stitute taxable income. See Pet. Br. 36. 


8 


The Tax Court, however, refused to decide whether 
petitioner's dues represent taxable income or are non- 
taxable as gifts or contributions to capital (J.A. 97; Pet. 
Br. 38). A remand for determination of this issue is 
therefore required. See C.L.R. v. Duberstein, 363 U.S. 
278, 289, cited by the Commissioner (Br. 29), which holds 
that because of the "nontechnical nature of the statutory 
standard” for distinguishing gifts from taxable income, 
“primary weight in this area must be given to the conclu- 
Sions of the trier of fact." See also, Guggenheim v. C.1.R., 
239 F.2d 286; Gowans v. C.1.R., 246 F.2d 448, 450. Cf. 
Hormel v. Helvering, supra, at 560. 


The Commissioner argues (Br. 28, 29, n. 28) that 
because petitioner's dues are "accessions to wealth" they 
are income within the catch-all clause of section 22(a) of 
the 1939 Code. But all gifts are Similarly "accessions to 
wealth," yet are excluded from income by section 22(b). 
The Commissioner's reliance on the use of this term in 
C.I.R. v. Glenshaw Glass Co., 348 U.S. 426, is therefore 
misplaced. That case merely holds (at 432) that punitive 
damages constitute income because they "cannot reason- 
ably be classified as gifts." This is so because the pay- 
ment of a judgment for punitive damages is compulsory. 
Dues payments to petitioner, on the other hand, are vol- 
untary and therefore are not barred from classification 
as gifts. 


Petitioner's dues are unlike the dues considered in the 
cases referred to by the Commissioner (Br. 29). The 
dues in those cases represented payments for goods or 
services and hence were within the categories of taxable 
income specifically enumerated in section 22(a). This is 
not true of petitioner's dues. See Pet. Br. 36-37.° 


® tis quite possible that the Commissioner's acknowledged prac- 
tice of not taxing political parties that are financed by dues 
(Commr. Br. 23) rests on an administrative construction of the 
statute classifying such dues, with other political contributions, 
as gifts. See Pet. Br. 37. Cf. McDermott v. C.I.R., 80 U.S. App. 


The cases relied on by the Commissioner as showing 
that petitioner's dues do not represent contributions to 
capital are inapplicable for the same reason. Obviously, 
dues which are payments for goods or services cannot 
qualify as capital contributions. Teleservice Co. of Wyo. 
Val. v. C.1.R., 254 F.2d 105, 112; Affiliated Govt. Employ - 
ees Distrib. Co. v. C.I.R., 37 T.C. 909.7 


B. The lack of supporting facts and figures. 
aoe ee E eupporting tacts and ligures 


Contrary to the Commissioner's assertion (Br. 26, n. 
26) we did not argue that "the deficiency notice is invalid 
because it contains no supporting facts or figures." Our 
argument (Pet. Br. 39-42) is that there can be no pre- 
Sumption in favor of the Commissioner's determination 
where both the notice of deficiency and the evidence estab- 
lish that he has no data to support it. The latter proposi- 
tion is "axiomatic." Mesiv. C.I.R., 242 F.2d 558, 559. 


The Commissioner assumes (Br. 25-26) that petitioner's 
taxable income was computed by eliminating "explained 
deposits" from the total shown on the ledger sheets of the 
Manufacturers Trust Co. (Pet. Ex. 9; J.A. 56-57). But 
there is nothing in the notice of deficiency (J.A. 69-71) to 
indicate petitioner's gross deposits as determined by the 
Commissioner or that these ledger sheets were used in 
making such a determination. And the examining agent 
was not even able to state whether or not he made any 
allowance for "explained deposits" from whatever gross 
deposit figure he used. * 


D.C. 176, 179, 150 F.2d 585, 588. The action of the Tax Court in 
striking portions of the petition and quashing portions of petition- 
er's subpoena to the Secretary of the Treasury (Pet. Br. 6-7) pre- 
vented petitioner from exploring this aspect of the matter. 


7 of petitioner is in the nature of a partnership, and not an asso- 
ciation (see supra, p.5) membership dues are indisputably 
contributions to its capital. 


8 The Commissioner asserts (Br. 26,n. 26) that his figure for 
petitioner's taxable income was "arrived at after discussions with 
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C. The failure to make any allowance for deductible 
expenses. 


The Commissioner argues (Br. 30) that "the burden of 
proving deductions rests with the taxpayer."" This is true 
where the correctness of the Commissioner's determina- 
tion is presumed. But as the cases relied on by the Com- 
missioner (Br. 30, n.31) establish, the taxpayer may rebut 
that presumption "by making some showing that the Com- 
missioner's method has not accurately reflected his 
income." Price v. United States, 335 F.2d 671, 678. To 
the same effect, Hague v. C.I.R., 132 F.2d 775, 778. 


Here, petitioner has shown (Pet. Br. 42-43) that although 
it indubitably had deductible expenses, evidence of which 
was in the possession of and available to the Commis- 
sioner, he made no allowance for them whatsoever. 
Plainly, therefore, "the Commissioner's method has not 
accurately reflected [petitioner's] income." 


The Commissioner asserts (Br. 31) that he "analyzed" 
petitioner's payroll records and canceled checks in his 
possession and ''was unable to justify deductions” based 
upon them. The Commissioner does not and cannot doc- 
ument this statement to the record. For as the examin- 
ing agent's report shows (J.A. 90), the payroll records 
were not examined and the canceled checks are not even 
mentioned. See Pet. Br. 43. 


The Commissioner also argues (Br. 31, n. 32) that 
"over $55,000 was eliminated [from petitioner's bank 
deposits]inarriving at taxable income," and that this sum 
included the deductible items to which petitioner is enti- 
tled. But, as we have seen (supra, p. 9) the assumption 
that $55,000 was eliminated from petitioner's gross depos- 
its as found by the Commissioner has no support in the 


taxpayer's accountant." But all that the record reveals is the 
examining agent's cryptic notation that his findings were discussed 
with an accountant who disagreed with them (J.A. 88, 91). 
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notice of deficiency or elsewhere in the record. More- 
over, the evidence shows that if any deductions from 
gross deposits were allowed, they were for "explained" 
(i.e., non-income) deposits and not for deductible expenses. 
See Pet. Br. 41-42. 


The Commissioner, with seeming generosity, states 
(Br. 31-32, n. 33) that he has no objection to a remand to 
permit petitioner to prove its deductible expenses. But 
petitioner has no such burden. Since the evidence over- 
came the presumption that the Commissioner's determi- 
nation was correct, it is he who had the burden of proving 
both the existence and the amount of the deficiency. See 
Pet. Br. 33. 


IV. 


The refusal of the Tax Court to continue the trial. 


The Commissioner's proposal (Br. 32, n. 33) of a 
remand for the introduction of additional evidence by 
petitioner makes further discussion of the Tax Court's 
refusal to postpone the trial superfluous. 


Respectfully submitted, 


John J. Abt 
299 Broadway 
New York, N.Y. 10007 


Joseph Forer 
711 14th Street, N. W. 
Washington, D.C. 20005 


Attorneys for Petitioner 


WILBUR K. MILLER 


BRIEF FOR THE RESPONDENT 


United States Court of Apprals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,044 
COMMUNIST PARTY OF THE U.S.A., PETITIONER 
Vv. 
COMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


On Petition for Review of the Decision of the 
Tax Court of the United States 


United Stetes Court of Appeals 


for the Oistr ct at Columbia Circuit 


MITCHELL ROGOVIN, 
Assistant Attorney General. 


FRED JUL 1% 1966 RICHARD M. ROBERTS, 
LEE A. JACKSON, 
Davip O. WALTER, 
Wath Ofrenbeous THOMAS SILK, JR., 
CLERK Attorneys, 


Department of Justice, 
Washington, D.C. 20580, 


“ 


STATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of the respondent, the questions are: 


1. Whether an association which fails to qualify for 
exemption from income tax is taxable as an association. 

2. Whether the Tax Court correctly decided that the 
taxpayer failed to raise the association issue, and whether 
the Tax Court properly exercised its discretion in de 
clining to allow the taxpayer to move to amend its peti- 
tion to include that issue when the motion was not made 
until after the trial had been concluded, the case had 
been submitted to the trial judge, and he had rendered his 
decision. 

3. Whether the Commissioner is barred by the prin- 
ciples of quasi-estoppel or due process from requiring this 
taxpayer which has never paid income taxes to pay the 
income taxes it owes for only one year. 

4, Whether the Tax Court correctly upheld the de- 
ficiency determined by the Commissioner, who recon- 
structed the income of this taxpayer by the bank deposit 
method where the taxpayer kept no books and records 
which reflect its income and provided no information 
which would permit the Commissioner to compute its in- 
come on a different basis. 

5. Whether the Tax Court violated due process when 
it followed its policy of not granting continuances after 
the trial date has been set, whether requested by the Com- 
missioner or by taxpayer, on the ground that a criminal 
action is pending. 


II 


INDEX 


Counter-Statement of the Case 
Statutes and Other Authorities Involved . 
Summary of Argument 
Argument: 
I. An association which fails to qualify for exemption 
from income tax is taxable as an association 
A. The taxpayer association is a taxable association.. 
B. The taxpayer did not properly raise the taxable 
association issue Ee 
Cc. 
The Tax Court correctly upheld the deficiency deter- 
mined by the Commissioner, who reconstructed the in- 
come of this taxpayer by the bank deposit method 
where the taxpayer kept no books and records which 
reflect its income and provided no information which 


would permit the Commissioner to compute its in- 
come on a different basis 


The Tax Court properly exercised its discretion in 
not granting the taxpayer a continuance of this trial 
pending the outcome of an unrelated criminal action.. 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,044 


COMMUNIST PARTY OF THE U.S.A., PETITIONER 
Ce 


COMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


On Petition for Review of the Decision of the 
Tax Court of the United States 


BRIEF FOR THE RESPONDENT 


COUNTER-STATEMENT OF THE CASE 


Background 


The taxpayer ? is an unincorporated association with its 
principal office in New York City.2. In 1919, an unin- 


2 Following our usual practice, for ease of reference and identifi- 
cation, the private litigant is referred to throughout this brief as 
the “taxpayer”. 


7“J.A.” references are to the joint appendix on appeal, which is 
bound separately. 


(1) 


2 


corporated association was organized in New York under 
the name of the Communist Party of the U.S.A., and was 
dissolved on May 20, 1944. On that date, a convention 
was held which resulted in the organization of an unin- 
corporated association termed the Communist Political As- 
sociation. That association was dissolved prior to July 
28, 1945. In the same month, the taxpayer was organized 
as an unincorporated association under the name of The 
Communist Party of the United States of America. (J.A. 
92-93.) 

During 1951, the taxpayer had approximately 25,000 
members and the following monthly dues schedule was in 
effect (J.A. 94): 


Unemployed and youth $ 0.15 
Housewives 0.50 
Members earning up to $40 weekly 0.50 
Members earning $41 to $60 weekly 1.25 
Members earning $61 to $80 weekly 2.50 
Members earning $81 to $100 weekly 3.00 
Members earning over $100 weekly 10.00 


The dues were collected at the club level and 50 percent 
were forwarded to the national office of the taxpayer. 
(J.A. 94.) 


Deficiency 


The investigation of the taxpayer’s income tax liability 
began in 1954. The revenue agent was informed that 
the taxpayer kept no books and records other than pay- 
rolls, He made several attempts to obtain information 
from the taxpayer as to the source of its receipts and dis- 
bursements but permission was not granted for an ex- 
amination. Summonses were issued to 24 individuals to 
appear before the agent and give testimony concerning 
the tax liability of the taxpayer. Seven of those indi- 
viduals appeared to testify, pursuant to an agreement be- 
tween the parties. The revenue agent was unable to ob- 
tain any information from them concerning the correct 
taxable income of the taxpayer. (J.A. 93, 94.) 
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The Commissioner was unable to arrive at the taxable 
income of the taxpayer by any other means and obtained 
the ledger sheet from the taxpayer’s bank account at the 
Manufacturer’s Hanover Trust Company in New York 
City which showed a total amount of bank deposits during 
1951 of $447,780.41. (J.A. 94, 95.) Of that amount. the 
Commissioner determined that $391,985.85 represented 
taxable income, (J.A. 95.) Upon that basis, a notice of 
deficiency was sent to the taxpayer on May 18, 1956. 
The deficiency notice was in the amount of $261,050.88 of 
income tax and an addition of $65,262.60 for failure to 
file a return in 1951, and it recited that the assessment 
of the deficiency had been made by jeopardy assessment. 
(J.A. 69-71, 94.) 


Pre-trial 


On August 14, 1956, a petition was filed in the Tax 
Court to redetermine the assessed deficiency, (J.A. 9-13.) 
The Commissioner filed his answer on October 1, 1956. 
(J.A. 14.) The next step by either party did not occur 
until February 6, 1962, when the Commissioner filed a 
motion to dismiss on various jurisdictional grounds, (J.A. 
1.) After a hearing, the Tax Court issued an order dis- 
missing the petition on the ground that the taxpayer had 
made no showing that the attorney who signed the peti- 
tion in its behalf had been authorized to act for it. (J.A. 
1-3.) On April 30, 1964, this Court reversed that order 
and remanded the case for further proceedings. (J.A. 4.) 

On September 17, 1964, the Commissioner moved to 
strike paragraphs 4C, 4D, 4B, 5E, 5F, 5G of the petition. 
(J.A. 39-41.) Generally, those paragraphs allege that the 
Commissioner has never before attempted to tax this 
taxpayer or to require it to file returns; that this tax- 
payer has relied on that practice; that the Commissioner 
continues to treat political parties other than the taxpayer 
as exempt from income tax. (J.A. 10-13.) The Tax Court 
entered an order denying the Commissioner’s motion to 
strike. (J.A. 6.) At trial, that action was vacated and 
the motion was granted in main part. (J.A. 6, 52-53.) 
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The taxpayer served the Secretary of the Treasury with 
a subpoena, dated March 11, 1965, calling for the pro- 
duction at trial of certain material including the following 
(J.A. 64-65) : 


1. Decisions, informal rulings, memoranda, correspond- 
ence in the possession of the Internal Revenue Service re- 
lating to the liability of the taxpayer and political parties 
generally under the income tax laws. 

2. Books, records, correspondence and papers in the 
possession of the Internal Revenue Service showing the de 
mands for compliance with the income tax laws made of 
the taxpayer and every organization which designates it- 
self a political party. 

3. Books, records, correspondence and papers in the 
possession of the Internal Revenue Service showing per- 
formance or non-performance by the above organizations 
of those demands. 

4. Originals or copies of bank statements, deposit slips, 
cancelled checks, or other financial papers in the posses- 
sion of the Internal Revenue Service which may indicate 
the receipts or expenditures of the taxpayer during 1951. 

The trial judge granted the Commissioner’s motion to 
quash the subpoena as to paragraphs (1), (2), and (38), 
ruling that the requests contained therein were imma- 
terial and irrelevant. (J.A. 54-56.) As to paragraph 
‘41, the Commissioner complied with the request in full. 
In addition to the bank statements of the taxpayer’s bank 
account with Manufacturer’s Hanover Trust Company for 
1951, the Commissioner had previously obtained by sub- 
poena a portion of the taxpayer’s cancelled checks and 
payroll records for 1951. Counsel for the Commissioner 
produced these items in court prior to trial and they were 
examined by the counsel for the taxpayer. (J.A. 56.) 

The date for the trial of this case was set for March 
22, 1965, by an order entered on November 9, 1964. 
(J.A. 5.) On March 12, 1965, ten days prior to the trial 
date, the taxpayer moved for a continuance pending the 
outcome of the trial of a criminal action brought by the 
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Government against it for failing to register. (J.A. 6, 
45-48.) The trial court denied that motion, following its 
policy of refusing to grant trial continuances after the 
trial date has been set, whether requested by the Com- 
missioner or by the taxpayer, on the ground of a pending 
unrelated criminal action. (J.A. 51.) 


Trial 


Other than the stipulated facts, its constitution and the 
testimony of a revenue agent, the taxpayer did not put 
any evidence into the record. (J.A. 96.) 

The Tax Court held that the Commissioner's deficiency 
determination based on unexplained bank credits in the 
absence of books and records was not arbitrary and did 
not shift the burden of proof to the Commissioner. (J.A. 
94.) It held that the taxpayer association was not exempt 
from income tax and it refused to question the Commis- 
sioner’s determination that the taxpayer was a taxable 
association for the reason that the taxpayer had not prop- 


erly put that question in issue. (J.A. 94, 96-97.) 


Post-Trial 


After the presiding judge rendered his decision, the 
taxpayer moved for leave to amend its petition to conform 
to proof to include the allegation that it was not taxable 
as an association. (J.A. 7, 98-99.) At the same time, the 
taxpayer also moved for a reconsideration of the memor- 
andum findings of fact, opinion, and decision, (J.A. 7. 
98.) Both motions were denied. (J.A. 7, 98-99.) 

On February 7, 1966, the taxpayer filed a petition for 
review by this Court of determinations of the Tax Court. 
(J.A. 99-100.) 


STATUTES AND OTHER AUTHORITIES INVOLVED 


The pertinent provisions of the statutes and other au- 
thorities are set out in the Appendix, in fra. 


6 
SUMMARY OF ARGUMENT 


1. The taxpayer here seeks an exemption not authorized 
by Congress. Although the taxpayer association alleged 
that it was exempt from income tax, it was unable to 
bring itself within the terms of the exemption statute, and 
the Tax Court correctly held that it is taxable. 

The income tax laws require that an association which 
fails to qualify for exemption be taxable as an associa- 
tion. Under the applicable statute, legislative history, and 
regulation, this taxpayer association fits squarely within 
the meaning of a taxable association. Nevertheless, the 
taxpayer argues that it is not taxable at all since it does 
not have all of the attributes of a business corporation. 
For that proposition it purports to rely on the criteria 
developed by the Supreme Court in Morrisey for the en- 
tirely different purpose of classifying a for-profit organi- 
zation as being either a trust or an association. The Court 
did not there deal at all with the question of whether a 
non-profit association (ie, one whose excess of receipts 
over expenditures may not be distributed as dividends or 
similar payments) is taxable as an association or not at 
all, As a matter of definition, non-profit associations gen- 
erally share with the taxpayer the absence of shares, of 
limited personal liability, and of an objective to engage in 
business for profit. 

Under the taxpayer’s proposition, non-profit associa- 
tions—even those which fail to qualify for exemption— 
are not taxable at all. Phrased another way, non-profit 
associations are, without more, exempt from tax. If that 
Were true, then Congress has placed in the Code a lot of 
unnecessary and confusing classifications. Congress has 
provided that a non-profit civie assocation is not exempt 
unless it is operated exclusively for the promotion of so- 
cial welfare. A non-profit educational association is not 
exempt if, for example, it devotes a substantial part of its 
activity to influencing legislation. If the taxpayer’s prop- 
osition were correct, then both organizations would be ex- 
empt ipso facto regardless of any failure to satisfy the 
statutory provisions for exemption. 
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The examples could be multiplied, but the point is clear 
that Congress did not intend that all non-profit organi- 
zations be exempt from income tax but only those which 
qualify under the exemption section. Congress has suc- 
cessively re-enacted that statute which has long been in- 
terpreted by regulation as meaning that an association is 
not exempt merely because it is not organized and op- 
erated for profit. 

When we take into account the association section, its 
legislative history, and applicable regulation, and the 
structure of the exemption section, it appears that this 
taxpayer association, which failed to qualify for any 
exemption provided by Congress, is taxable as an asso- 
ciation. 

2. Although we have discussed the association issue, 
the Tax Court held that the taxpayer had failed to put 
that question in issue. The procedure for placing a mat- 
ter in issue is clearly set forth by the rules of the Tax 
Court. They provide that the taxpayer’s petition must 
contain clear and concise assignments of every error 
which the taxpayer believes the Commissioner has com- 
mitted in determining the deficiency. The deficiency in 
this case was determined on the basis that the taxpayer 
was an association. The petition of the taxpayer con- 
tained no allegation of error as to that determination but 
proceeded instead on the theory that the taxpayer was 
exempt from income tax entirely. 

We have no objection to a taxpayer shifting the theory 
of its case after it has filed its petition. The rules of the 
Tax Court allow for that possibility and permit the peti- 
tion to be amended. But this taxpayer did not follow 
those rules which are applicable to all taxpayers. Al- 
though more than eight years passed from the time the 
taxpayer filed its petition to the time of trial, the tax- 
payer did not attempt to amend its petition to allege that 
it was not a taxable association. The rules also permit a 
taxpayer to amend its petition as late as during the course 
of the trial. This taxpayer, however, made no attempt to 
amend its petition until after the trial had been con- 
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cluded, the case had been submitted to the trial judge, and 
he had rendered his decision. The trial judge did not 
abuse his discretion in declining to entertain a motion to 
amend the taxpayers petition made at that late stage. 

3. The taxpayer next advances two arguments by which 
it seeks to prevent the Commissioner from taxing it even 
if it is subject to tax. First, it alleges that the Com- 
missioner failed to tax it in prior years and is now 
estopped fiom taxing it, At the outset, it should be noted 
that the Commissioner has never issued a public ruling or 
a private ruling to this taxpayer or any other taxpayer 
similarly situated which he now seeks to revoke either 
prospectively or retroactively. The taxpayer did not 
choose to follow the procedure available to all taxpayers 
and to apply for a ruling as to its tax status, but it re 
lied upon its own determination that it was exempt and 
assumed the risk that it might be wrong. The most that 
can be said of the Commissioner's role is that he never 
before sought to tax this taxpayer. It hardly follows 
that he is forever barred from asserting the correct tax 
liability. The Commissioner is not estopped by prior in- 
action or cversight from attempting to collect the correct 
tax. And there is no denial of fundamental fairness in 
requiring this taxpayer which has never paid income tax 
to pay the income taxes it owes for only one year. 

The second contention of the taxpayer is that it is a 
political party and that the Commissioner arbitrarily 
singled it out to tax while he continued to exempt all 
other political parties. Had the taxpayer been able to 
show that i: was in some respects a political party, its 
case would not have been advanced. Political parties are 
simply not exempt either by statute, by regulation, or 
by ruling—publie or private, published or unpublished. 

For tax purposes, there is a rational distinction be- 
tween this taxpayer and political parties based on the 
nature of their receipts and expenditures, It has long 
been the public position of the Commissioner that political 
contributions, the major source of revenues of political 
parties, are not taxable income to the recipient so long 
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as they are used for campaign expenses. On the other 
hand, receipts in the form of dues are includible in gross 
income. The Commissioner could justifiably conclude 
that the taxation of political parties receiving substantial 
political contributions, but not dues, would not produce 
sufficient revenue to warrant the undertaking. But it 
would be impossible to say of this taxpayer, as an ad- 
ministrative matter, that political contributions were its 
major source of revenue and that it committed all of its 
funds to election campaigns. Indeed, so far as this rec- 
ord shows, it was financed by dues. There may well be 
other political associations whose income consists largely 
of dues. But to assert a deficiency in the first instance 
against this taxpayer for one year without at the same 
time asserting deficiencies against every other taxpayer 
which might conceivably be affected is not unfair, let 
alone so arbitrary as to violate due process. 

4. The taxpayer kept no books and records which would 
disclose its correct income. The Commissioner made every 
effort to obtain such information from the taxpayer and 
its associates, but was rebuffed at each turn. He re- 
sorted to the use of the ledger sheets of the taxpayer's 
bank account to reconstruct its income. The total deposits 
to that account for the calendar year 1951 were $447,- 
780.41. After eliminating explained deposits in the 
amount of $55,794.56, the difference—$391,985.85—was 
set up as taxable income. The Tax Court correctly held 
that the determination by the Commissioner was not arbi- 
trary but was entirely justified under the circumstances. 
As this Court has observed, the Commissioner’s recon- 
struction of income is not arbitrary where the taxpayer 
provides no information which would permit the Com- 
missioner to compute its income on a different basis. 

The taxpayer urges that the Commissioner is required 
to show that its deposits stemmed from a likely source of 
income. There is no dispute that dues were a likely 
source of receipts. The taxpayer’s quarrel is with a char- 
acterization of dues as income. Dues fit squarely within 
the statutory definition of income as including “gains 
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* * * from any source whatever.” They also come within 
the Supreme Court’s description of income and, to our 
knowledge, every court which has considered the issue 
has held dues to be income. The dues in this case can- 
not qualify as either gifts or capital contributions—the 
two categories of exclusions mentioned by the taxpayer. 
They fail to meet the first test of a gift—a voluntary 
payment of something for nothing. Dues payments were 
required by the taxpayer as a condition of membership. 
Without the payment of dues, as the constitution of the 
taxpayer makes clear, participation in the activities and 
in the formulation of the policies of the taxpayer was not 
possible. Those who allowed six months to pass without 
paying dues were required to be dropped from member- 
ship. Finally, dues have consistently been held to be in- 
come and not capital contributions. 

Once it has been determined, as in this case, that the 
Commissioner’s determination by use of the bank deposit 
method is not arbitrary, the taxpayer carries the burden 
of proving that any deposits were non-taxable and the 
amount of deductions or credits, Yet the taxpayer in 
this case made absolutely no attempt to carry its burden 
of proof. I: implies that its burden of proof, unlike that 
of other taxpayers, should have been carried by either the 
Commissioner or the Tax Court. 

The taxpayer implies that the Commissioner should 
have carried the burden of proving its deductions. It 
argues that the portion of its cancelled checks and payroll 
records for 1951 in the possession of the Commissioner 
justified the allowance of deductions Without proof on its 
part. In fact, the Commissioner analyzed those items and 
they did no, of themselves, reveal any deductions. If the 
taxpayer seriously believed that those items were proba- 
tive of deductions, it could easily have followed the same 
procedure available to other taxpayers and have served a 
notice to produce upon the Commissioner and then have 
introduced those items into evidence. Significantly, it did 
not introduce them into evidence, It should be noted, 


ll 


however, that the Commissioner did eliminate over $50,- 
000 of bank credits in arriving at the taxable income of 
this taxpayer. So far as the record in this case or any 
documents or other information available to the Commis- 
sioner indicate, that reduction includes the total amount 
of deductions to which the taxpayer is entitled. 

The taxpayer implies that the Tax Court should have 
carried the burden of proving its deductions, Although it 
offered no evidence whatsoever, it argues that its deducti- 
ble expenses should have been estimated by the Tax Court 
under the Cohan rule. In contrast to Cohan, however, 
the taxpayer in this case kept no reliable gross income 
records, introduced no evidence of deductible expenditures, 
and none were found to have been made. Unless the trier 
of fact has adequate evidence to satisfy itself that an esti- 
mated amount was spent for a deductible purpose, any 
estimate is simply unguided largesse. 

5. The unwillingness of this taxpayer to carry its bur- 
den of proof is also at the bottom of its objection to the 
refusal of the Tax Court to grant it a continuance pend- 
ing the outcome of a criminal action brought against it 
by the United States for failing to register, The Tax 
Court, following its policy of not granting continuances 
where the trial date has been set, whether requested by 
taxpayers or by the Commissioner, on the grounds that 
an unrelated criminal action is pending, did not grant the 
continuance requested. In so ruling, the Tax Court did 
not violate due process, but it properly exercised its dis- 
cretion, Moreover, a continuance was simply not a proper 
remedy. The basis of the taxpayer’s requested continu- 
ance was its apprehension that any witness who would be 
willing to waive his privilege against self-incrimination 
to testify for the taxpayer in this case might thereby 
furnish evidence for the prosecution in the pending crim- 
inal action against the taxpayer. As it turned out, that 
fear was groundless. The taxpayer, however, made no 
representation in its motion that it would be in a position 
to go forward with this case upon the conclusion of that 
criminal trial. It is difficult to see how it could have done 
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so. Any witness who would otherwise be in a position to 
testify for it as to the details of its finances would 
presumably invoke his privilege since mere association 
with the Party presents a sufficient threat of criminal 
prosecution to support the claim of the privilege against 
self-incrimination. If we assume that the requested con- 
tinuance was based on the existence of a witness who 
would be willing to waive his privilege against incriminat- 
ing himself but unwilling to waive it so long as there is a 
criminal action pending against some other party (the 
taxpayer) which might possibly be incriminated, the re- 
quest would appear to be a wholly improper attempt to 
circumvent the limits of the Fifth Amendment. But, 
whether or not there is a criminal case in esse against the 
taxpayer, it may be unable to carry its burden of proof in 
this case as a natural consequence of the privilege of tes- 
timonial silence, 

Nevertheless, the Supreme Court has held that where a 
party finds it impossible, with or without fault on its 
part, to carry its burden of proof, it is simply left with an 
unenforceable claim. That rule is applied in the harshest 
circumstances—where evidence may be unavailable by 
reason of death. It is fully applicable if the failure of 
proof is a natural consequence of thé“ Cherienee of the 
privilege of testimonial silence. The accused in a crim- 
inal action may exercise his privilege by refusing to take 
the stand at all, But if he has sole knowledge of facts 
substantiating an affirmative defense, once the prosecution 
has established its case he remains quiet at his peril. 
There are no reasons why the rule that a party must bear 
the consequences of failing to carry its burden of proof 
should not apply here—absent the wholly unacceptable 
proposition that a more favorable rule applies to this 
taxpayer than applies to others. 


13 
ARGUMENT 


I 


An Association Which Fails To Qualify for Exemption 
From Income Tax is Taxable as an Association 


A. The taxpayer association is a taxable association 


The taxpayer here seeks an exemption not authorized 
by the Internal Revenue Code. It alleges (J.A. 10) that 
it is exempt from income tax under Section 101 of the 
Internal Revenue Code of 1939 (Appendix, infra), but is 
unable to point to any specific paragraph that applies to 
it. An organization must bring itself within the terms of 
the exemption statute to qualify for exemption.* This 
taxpayer-association failed to do so, and the Tax Court 
correctly held that it is taxable. (J.A. 94, 96.) 

The taxpayer association’s argument is that even 
though it fails to qualify for an exemption, it is not taxa- 
ble at all since it does not have all of the attributes of a 
business corporation. (J.A, 20-21, 24-29.) That argument 
would require no comment except that the taxpayer 
dwells on it at considerable length. The income tax laws 
require that an association which fails to qualify for 
exemption from income tax be taxable as an association. 

We start with the clear words of a statute. Section 
3797 (a) (3) of the Internal Revenue Code of 1939 (Ap- 
pendix, infra) provides that: 


The term “corporation” includes associations, joint- 
stock companies, and insurance companies, 


That language has appeared in successive Revenue Acts 
and Codes since first introduced in the Revenue Act of 


3 See, e.g., Commissioner v. Lake Forest, Inc., 305 F. 2d 814, 820 
(C.A. 4th); American Kennel Club, Inc. v. Hoey, 148 F. 2d 920 
(C.A. 2d); Keystone Automobile Club v. Commissioner, 181 F. 2d 
402 (C.A. 3d); Omaha Public Power District v. O'Malley, 216 F. 2d 
764, 771 (C.A. 8th); cf. U.S. Trust Co. v. Helvering, 307 U.S. 57, 
59-60. 
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1918.4 The only legislative history we have been able to 
discover that indicates what Congress intended by the 
term “associations” occurs in connection with the passage 
of that Act. The following exchange took place during 
the floor debates on that bill between Representative Gar- 
ner, member of the Ways and Means Committee, and sev- 
eral other congressmen (56 Cong. Record, Part 10, p. 
10418) : 


MR. BORLAND. I take it that the word “cor- 
poration” would include an organization which had a 
legal entity. It would not include an association in 


the ordinary sense—a club or society. 


* * * * 


MR. CANNON. Are they incorporated? 

MR. BORLAND. No. 

MR. CANNON. Are they included? 

MR. GARNER. They would be if they are an 
association of people. It makes no difference wheth- 
er they are incorporated, if they are an association 
of people. Let the gentlemen turn to the definition 
of “corporation” on page 1 of the bill which I just 
read. What is an association? It is a number of 
people who are associated together. 

MR. CANNON. The gentleman is sure that would 
change it. 

MR. GARDNER. We undertake to do it in the 
definition here, 

MR. BORLAND. The word “corporation” ordin- 
arily means a legal entity. 

MR. GARNER. I know, but we have changed it. 
We have undertaken to determine what a corporation 
is by stating specifically what it includes, and we 


* Revenue Act of 1918, ¢. 18, 40 Stat. 1057, Sec. 1; Revenue Act 
of 1921. c. 136, 42 Stat. 227, Sec. 2(2); Revenue Act of 1924, ¢. 
234, 43 Stat. 253. Sec. 2(a) (2); Revenue Act of 1926, c. 27, 44 Stat. 
9, Sec. 2(a)(2); Revenue Act of 1928, c, 852, 45 Stat. 791, Sec. 
701(a)(2): Revenue Act of 1932. c. 209, 47 Stat. 169, Sec. 1111 
(a)(2); Revenue Act of 1934, ¢. 277, 48 Stat. 680, Sec. 801(a) (2); 
Revenue Act of 1936, c. 690, 49 Stat. 1648, Sec. 1001(a) (2): Reve- 
nue Act of 1938, c. 289, 52 Stat. 447, Sec. 901(a) (2); Internal Reve- 
nue Code of 1954, Sec. 7701(a)(3) (26 U.S.C. 1964 ed., Sec. 7701). 
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say that it includes an association. Now, if you 
want to go to the dictionary and find out the defini- 
tion of association, well and good. I think it means 
a number of people, whether organized under law or 
voluntarily.® 


The applicable regulation is fully in accord with that 
congressional intent and defines an association as follows 
(Treasury Regulations 111 (1939 Code), Section 29.3797- 
2 (Appendix, infra) : 


The term “association” is not used in the Internal 
Revenue Code in any narrow or technical sense, It 
includes any organization, created for the transac- 
tion of designated affairs, or the attainment of some 
object, which, like a corporation, continues notwith- 
Standing that its members or participants change, 
and the affairs of which, like corporate affairs, are 
conducted by a single individual, a committee, a 
board, or some other group, acting in a representa- 
tive capacity. * * * It includes a voluntary associa- 
tion * * * and any other type of organization (by 
whatever name known) which is not, within the 
meaning of the Code, a trust or an estate, or a part- 
nership, * * * 


The taxpayer does not claim it is a trust, estate or 
partnership. It stipulated that it is an association. (J.A. 
66.) From its constitution, it appears that the taxpayer 
is created for the attainment of some object (J.A. 20), 
that it continues even though its members change (J.A. 
21, 28-29), and that it acts in a representative capacity 
(J.A, 24-27), 

Under the applicable statute, legislative history, and 
regulation, the taxpayer fits squarely within the meaning 
of a taxable association. United States v. Communist 
Party of United States, 209 F. Supp. 182 (S.D. N.Y.). 
Nevertheless, the taxpayer-association contends that it is 
not a taxable association. It purports to rely on Mor- 


5 See also Senate Hearings on Revenue Act of 1918, 65th Cong., 2d 
Sess.. p. 230. 
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rissey v. Commissioner, 296 U.S. 344, which mentions five 
attributes that are characteristic of business associations 
and corporations: (1) centralized management, (2) con- 
tinuity of existence, (3) an objective to engage in busi- 
ness for profit, (4) limited personal liability, (5) free 
transferability of shares. Finding that it lacks the last 
three indicia, the taxpayer concludes that it is not a taxa- 
ble association. 

The fallacy in the taxpayer’s proposition, of course, lies 
in its assumption that the Morrissey criteria apply when 
classifying non-profit" associations (which it claims to 
be) for tax purposes. Morrissey did not deal with the 
question of non-profit organizations at all. The Su- 
preme Court was faced in that case only with the issue 
of characterizing a for-profit organization as a trust or 
association for tax purposes. The criteria, developed in 
that case for an entirely different purpose, were never 
meant to apply to non-profit associations.’ 

The consequences to the exemption statute of the tax- 
payer's proposition are contrary to what Congress has ex- 
pressly provided. As a matter of definition, all non- 
profit associations share with the taxpayer the absence of 
the three criterla—free transferability of shares, limited 
liability, and an objective to engage in business for profit. 

* Non-profit does not mean that an organization’s receipts may 
never exceed its expenditures, but that any excess may not be dis- 
tributed as dividends or similar payments. See. e.g., Debs Memor- 
ial Radio Fund v. Commissioner, 148 F, 2d 948, 951 (C.A. 2d). 


* Althouch the taxpayer has cited (Br. 25) the definitional sec- 
tion of the Internal Revenue Code of 1954, that Code is not ap- 
plicable to 1951, the taxable year involved in this case. The Regu- 
lations to that section, by their terms, apply only to taxable years 
beginning aiter December 31, 1960. Treasury Regulations on In- 
come Tax (1954 Code), Section 301.7701-2(a)(4) (26 C.F.R., Sec. 
301.7701-2(a)(4)). The regulation pertaining to associations deals 
only with for-profit associations and adopts the Morrissey ap- 
proach, Treasury Regulations on Income Tax (1954 Code), Sec. 
301.7701-2(a)(1) (26 C.F.R., Sec. 301.7701-2(a)(1)). Another 
section of the Regulations under the 1954 Code makes it clear 
that non-profit associations which fail to qualify for exemption 
are taxable, Treasury Regulations on Income Tax (1954 Code), 
Sec. 1.501(a)-1(2)(2) (26 C.F.R., See. 1.501(a)-1(a)(2)). 


( 


Under the taxpayer’s contention, non-profit associations— 
even those which fail to qualify for exemption—are not 
taxable at all. Phrased another way, non-profit associa- 
tions are, without more, exempt from tax. If that were 
true, then Congress has thrown in a lot of unnecessary 
and confusing classifications. A few illustrations will 
show that Congress intended no such result, A non-profit 
civic association is not exempt unless it is Operated ex- 
clusively for the promotion of social welfare. A non- 
profit educational association is not exempt if, inter alia, 
it devotes a substantial part of its activity to influencing 
legislation.” Following the taxpayer’s proposition, both 
organizations would be exempt ipso facto regardless of 
any failure to satisfy the statutory provisions for exemp- 
tion. 

The examples could be multiplied, but the point is clear 
that Congress did not intend that all non-profit organiza- 
tions be free from income tax but only those which qualify 
under the exemption statute. The Regulations under that 
statute have long provided that “A corporation [defined 
to include an association] is not exempt merely because 
it is not organized and operated for profit.’ So in- 
terpreted, the exemption statute has been successively re- 
enacted by Congress." 

Thus, when we consider together the association statute, 
its legislative history and applicable regulation, and the 
exemption statute and its applicable regulation, the con- 


“Sec. 101(8), Internal Revenue Code of 1939, (Appendix, infra). 
® Sec. 101(6), Internal Revenue Code of 1939, (Appendix, infra). 


0 Treasury Regulations 86 (1934 Revenue Act), Art. 101-1; 
Treasury Regulations 94 (1936 Revenue Act), Art. 101-1; Treasury 
Regulations 101 (1938 Revenue Act), Art. 101-1: Treasury Regula- 
tions 103 (1939 Code), Sec. 19.101-1; Treasury Regulations 111 
(1939 Code), Sec. 29.101-2 (Appendix, infra); Treasury Regula- 
tions 118 (1939 Code), Sec. 39.101-1(a). 


1 Revenue Act of 1936, c. 690, 49 Stat. 1648, Sec. 101: Revenue 
Act of 1938, c. 289, 52 Stat. 447, Sec. 101; Internal Revenue Code of 
1939, Sec. 101. See Helvering v. Reynolds Co., 306 US. 110, 115; 
White v. United States, 305 U.S. 281, 291. 
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clusion is inescapable that this taxpayer association, which 
failed to qualify for any exemption provided by Congress, 
is taxable as an association. 


B. The taxpayer did not properly raise the taxable 
association issue 


Although we have assumed that the issue of whether 
this taxpayer is an association is properly before this 
Court, the deficiency determined against the taxpayer on 
the theory that it was a taxable association was not dis- 
turbed by the Tax Court which held that the taxpayer 
had not properly raised the association issue. (J.A. 96- 
97.) 

Congress has given the Tax Court the power to pre- 
scribe its own rules of practice and procedure.” The 
Federal Rules of Civil Procedure are not applicable.8 
The Tax Court has adopted a rule which provides that 
the initial pleading of the taxpayer, the petition, “shall 
contain * * * Clear and concise assignments of each and 
every error which the petitioner alleges to have been com- 
mitted by the Commissioner in the determination of the 
deficiency’. The deficiency in this case was issued 
against the taxpayer on the basis that it was an asso- 
ciation taxable as a corporation. (J.A. 69-71.) The tax- 
payer did not assign any error in its petition as to that 
determination." (J.A. 9-13.) It stipulated that it was an 


** Internal Revenue Code of 1954, Sec. 7453. 
8 Federal Rules of Civil Procedure, Rule 1, 


* Rules of Practice. Tax Court of the United States (Rev. 1958, 
1964 ed.), Rule 7. (Appendix, infra.) 


** The taxpayer’s argument (Br. 29) is without merit that such 
an assignment of error is implicit in its allegation that (J.A. 9) 
“Petitioner had no taxable income in 1951”. There is no rule that 
an association to be taxable as a corporation must have taxable 
income in a particular year. The further assertion (Br. 31) that 
the presiding judge implicitly considered the association issue to be 
before him is equally devoid of merit. Such an implication is un- 
likely in view of the presiding judge’s express statement that the 
association issue was not raised or decided. (J.A. 96-97.) More- 
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association. (J.A. 66.) It is well settled that the Tax 
Court need not decide an issue not raised by the plead- 
ings.** 

The rules of the Tax Court also provide that a taxpayer 
may move for leave to amend its petition “up to the com- 
mencement of the trial’.’* More than eight years passed 
from the time the taxpayer filed its petition until this 
case came to trial. (J.A. 1, 6.) During that period, it 
made no attempt to amend its petition. The Tax Court 
rules further provide that the court may grant a motion 
of a taxpayer to amend its petition to conform to the 
proof “during the course of the trial’.!* Although this 
taxpayer argued on brief that it was not an association, it 
made no attempt so to amend its petition until after the 
trial had been concluded, the case had been submitted to 
the trial judge, and he had rendered his decision. (J.A. 
7.) The motion was denied. (J.A. 7.) 

In similar circumstances, this Court has upheld the de- 
cision of the trial court. In Second Carey Trust v. Hel- 
vering, 75 U.S. App. D.C. 263, 126 F, 2d 526, certiorari 
denied, 317 U.S. 642, the taxpayer failed to allege in its 
petition that the treatment of an item as income in the 


over, the taxpayer suggests we draw that implication from the trial 
judge’s (Br. 31) “ruling that the Commissioner’s administrative 
interpretation was irrelevant in construing the term ‘association’ ”’. 
No such ruling was made. The ruling pointed to by the taxpayer 
concerned the Commissioner’s motion to strike certain allegations 
from the taxpayer's petition, including allegations that the Com- 
missioner’s treatment of political parties was relevant in de- 
termining whether this taxpayer was erempt from income tax. 
(J.A. 9-13, 39-41, 52-53). It is difficult to see how the Commis- 
sioner’s motion to strike allegations from the taxpayer’s petition 
could have involved an association issue which was not present 
in that petition. 


16 Given v. Commissioner, 238 F. 2d 579 (C.A. 8th); Helvering v. 
Tetzlaff, 141 F. 2d 8 (C.A. 8th): Shedd’s Estate v. Commissioner, 
820 F. 2d 638 (C.A. 9); Commissioner V. Erie Forge Co., 167 F. 2d 
71 (C.A. 3d): Rice v. Commissioner, 295 F. 2d 239 (C.A. 5th). 


17 Rules of Practice, Tax Court of the United States (Rev. 1958, 
1964 ed.), Rule 17(b)(2) (Appendix, infra). 


18 Jd. Rule 17(d). (Appendix, infra). 
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deficiency was error. The Board of Tax Appeals held 
that it could not disturb the determination of the Com- 
missioner since the taxpayer had raised no issue as to 
that item in its pleadings, After the decision was ren- 
dered, the taxpayer moved for leave to amend its petition 
to include that allegation. That motion was denied by the 
trial court. On appeal, this Court upheld that decision 
and stated that, 126 F. 2d, p. 530, “issues not included in 
the pleadings submitted to the Board and decided by the 
Board may not, of right, be included after the decision by 
amendment”. There is no reason why a different rule 
should apply to this taxpayer, 


C. Quasi-estoppel and due process 


The taxpayer advances two arguments by which it 
seeks to prevent the Commissioner from taxing it even 
if it is legally subject to tax. First, it alleges that the 
Commissioner failed to tax it in priory years and argues 
that he is now estopped from taxing it. (Br. 17-20.) That 


* The cases relied upon by the taxpayer (Br. 32) are dis- 
tinguishable. Some of them involve motions for rehearing. Al- 
though the taxpayer moved for reconsideration in this case and the 
motion was denied (J.A. 7, 98), it has not assigned that denial 
as error on appeal (Br. 11-12). In Chatham-Phenix Nat. Bank & 
Trust Co. V. Helvering, 66 App. D.C. 330, 87 F. 2d 547, this Court 
reversed an order of the Board of Tax Appeals denying a motion 
for retrial on the grounds that the unauthorized appearance before 
the Board of one purporting to represent the taxpayer denied him 
a hearing according to law. In Helvering Vv. Edison Securities 
Corp., 78 F. 2d 85 (C.A. 4th), the court reversed an order of the 
Board denying the Commissioner’s motion for rehearing where the 
trial court had raised a new issue on its own to the surprise of 
both parties. Commissioner v. Finley, 265 F. 2d 885 (C.A. 10th), 
decided that the Tax Court had the power (not the duty) to allow 
an amendment to a pleading offered after trial but before decision 
was rendered. In Polizzi v. Commissioner, 247 F. 2d 875 (C.A. 
6th), the issue was not covered in the deficiency notice. In three 
of the cases cited by the taxpayer, the Tax Court failed to decide 
issues which were raised on petition (Cooper v. Commissioner, 197 
F. 2d 951 (C.A. 4th): Virginia-Lincoln Furniture Corp. v. Com- 
missioner, 56 F. 2d 1028 (C.A. 4th)), or which the Commissioner 
admitted had been raised (Cuteliffe vy. Commissioner, 163 F. 2d 
891 (C.A. 5th)). 
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allegation was correctly stricken from the taxpayer’s 
petition by the Tax Court as being legally irrelevant to a 
determination of this case, (J.A, 52-53.) 

In discussing the taxpayer’s first contention, it should 
be made clear at the outset what this case is not about. 
This case does not involve a public ruling or a private 
ruling issued to this taxpayer or to any other taxpayer 
similarly situated which the Commissioner now seeks to 
revoke, prospectively or retroactively.’ Nor is this a case 
where the Commissioner has in any other manner made 
public representations that might indicate that this tax- 
payer was not subject to tax." 

This taxpayer never sought a ruling from the Commis- 
sioner as to its tax status. Although a method is provided 
whereby taxpayers may obtain ruling as to their tax 
exempt status,** this taxpayer did not follow that proced- 
ure. Instead, it made and relied upon its own determina- 
tion that it was exempt, thereby assuming the risk that 
its determination might be wrong. The most that can be 
said of the Commissioner’s role is that he has not before 
attempted to tax this taxpaver. It hardly follows from 
this that he is forever barred from asserting the correct 


°°The cases relied upon by the taxpayer deal with that inap- 
posite situation: Jnternational Business Machines Corp. Vv. United 
States, 343 F, 2d 914 (Ct. Cl.), certiorari denied, 382 U.S. 1028; 
Exchange Parts Co. of Ft. Worth v. United States, 279 F. 2d 251 
(Ct. Cl.); Brecklein v, Bookwaltcr, 231 F, Supp. 404 (W.D. Mo.), 
reversed on appeal, infra: City Loan and Savings Co. Vv. United 
States, 177 F. Supp. 843 (N.D. Ohio), affirmed, 287 F. 2d 612 (C.A. 
6th) : Schuster v. Commissioner, 312 F. 2d 311 (C.A. 9th); Lesavoy 
Foundation V. Commissioner, 238 F. 2d 589 (C.A. 3d). Compare 
those cases with Automobile Club v. Commissioner, 353 U.S. 180; 
Dixon Vv. United States, 381 U.S. 68: Bookwalter v. Brecklein, 357 
F. 2a 78 (C.A. 8th). Similarly, in view of the fact that this case 
involves no revocation of any Regulations or rulings, the taxpayer 
improperly relies upon Section 3791 of the Internal Revenue Code 
of 1939 (Appendix, infra) which is concerned with the discretion 
of the Commissioner in revoking Regulations or rulings. 


22 Compare, e.g., Connecticut Railway and Lighting Co. v. United 
States, 142 F. Supp. 907 (Ct. Cl.). 


** See Treasury Regulations 111 (1939 Code), Sec, 29.101-2. 
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tax liability. As a general matter, laches is no defense 
to actions taken by federal officials." As a specific matter, 
the Commissioner is not estopped by prior inaction or 
oversight from attempting to collect the correct tax.** As 
a matter of due process, there is no denial of fundamental 
fairness in requiring this taxpayer, which has never paid 
income tax, to pay the income taxes it owes for only one 
year.** 

Turning to its second contention, the taxpayer alleges 
that it is a political party and that the Commissioner 
arbitrarily singled it out for taxation while continuing 
to treat all other political parties as exempt. The Tax 
Court struck that allegation from the taxpayer’s petition. 
Our position is that the absence of that allegation in no 
Way prejudiced the taxpayer, even if it might have been 
able to prove that it was in some respects a political 
party. Political parties are simply not exempt from in- 
come tax either by statute, by regulation, or by ruling 
—publie or private, published or unpublished. 

When we consider the nature of an organization’s re- 
ceipts and expenditures, a rational distinction for tax 
purposes between this taxpayer and political parties be- 
come apparent. In I.T. 3276, 1939-1 Cum. Bull. 108, the 
Commissioner ruled that political contributions were not 
taxable income to a political organization. In Rev. Rul. 
54-80, 1954-1 Cum. Bull. 11, that position was modified 
to reflect existing law. O'Dwyer vy. Commissioner, 266 
F. 2d 575, 585-586 (C.A. 4th), certiorari denied, 361 U.S. 


*3 Costello v. United States, 365 U.S. 265, 281; United States y. 
Kirkpatrick, 9 Wheat. 720, 735-737. 


** Niles Bement Pond Co. v. United States, 281 U.S. 357, 362: 
John M. Parker Co. v. Commissioner, 49 F. 2d 254, 256 (C.A. 5th); 
Easter v. Commissioner, 338 F. 2d 968 (C.A. 4th): Seeley v. Hel- 
vering, 77 F, 2d 323, 324 (C.A. 2d): Mt. Vernon Trust Co. v. 
Commissioner, 75 F. 2d 938 (C.A. 2d), certiorari denied, 296 U.S. 
587. 


*5 It should be noted that the Commissioner seeks to collect taxes 
only for 1951, even though all of the tax years of this taxpayer are 
open since it filed no returns. Sec. 276, Internal Revenue Code of 
1939, (Appendix, infra). 
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862. In that ruling, the Commissioner held that political 
contributions made to political organizations were not 
taxable income so long as they were held or used for 
political campaign expenses. Thus, political contributions, 
the major source of revenue of political parties, would not 
generally be taxable. The Commissioner could justifiably 
conclude that the taxation of political parties would not 
produce sufficient revenue to warrant the undertaking. 
Cf., Keyaha v. United States, 355 F. 2d 639, 641 (Ct. 
Cl.). Considering the nature of this taxpayer, however, 
it would be impossible to say, as an administrative mat- 
ter, that political contributions were its major source of 
revenue and that it committed all of its funds to election 
campaigns. In fact, so far as this record shows, this 
taxpayer was financed by dues. (J.A. 67-68.) Neverthe- 
less, by disclosing the nature of its receipts and expendi- 
tures this taxpayer may obtain any consequent tax bene- 
fits. But that is precisely what it chose not to do, as the 
next section of this brief demonstrates. 

In addition to this taxpayer, there may well be other 
political associations whose income consists largely of 
dues, making taxation administratively feasible. But to 
assert a deficiency in the first instance against this tax- 
payer for one year without at the same time asserting 
deficiencies against all other taxpayers which might con- 
ceivably be affected is not unfair, let alone so arbitrary 
as to violate due process. 


II 


The Tax Court Correctly Upheld the Deficiency Deter- 
mined By the Commissioner, Who Reconstructed the In- 
come of This Taxpayer By the Bank Deposit Method 
Where the Taxpayer Kept No Books and Records Which 
Reflect Its Income and Provided No Information Which 
Would Permit the Commissioner To Compute Its Income 
On a Different Basis 


The Commissioner reconstructed the income of this tax- 
payer on the basis of the bank deposit method. (J.A. 
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95.) The general principles pertaining to the use of that 
method are clear. Taxpayers are required to keep books 
and records from which the Commissioner can determine 
their correct income. Se@,54(a) Internal Revenue Code 
of 1939 (Appendix, infra); Treasury Regulations 111 
(1989 Code), Section 29.54-1(a) (Appendix, infra). 
Where a taxpayer keeps no books and records, or its 
books and records are inadequate, the Commissioner may 
turn to alternative sources of information. Merritt v. 
Commissioner, 301 F. 2d 484, 486 (C.A, 5th) ; Mendelson 
v. Commissioner, 805 F. 2d 519, 522 (C.A. 7th) , certiorari 
denied, 371 U.S. 877: Factor v. Commissioner, 281 F. 2d 
100, 117 (C.A. 9th), certiorari denied, 364 U.S. 933, One 
method, commonly used to reconstruct a taxpayer’s in- 
come, is the bank deposit method. And, unless the use of 
such a method is arbitrary in the circumstances of a par- 
ticular case, a deficiency determined by the Commissioner 
based on such a method is presumptively correct. Hague 
Estate v. Commissioner, 182 F. 2d 775, 776 (C.A. 2d), 
certiorari denied, 318 U.S. 787: Goe v. Commissioner, 198 
F. 2d 851, 852 (C.A. 3d), certiorari denied, 344 U.S. 
897; Boyett v. Commissioner, 204 F, 2d 205, 208 (C.A. 
5th). 

The Tax Court applied these well-established rules to 
the facts of this case and found that the use of the bank 
deposit method by the Commissioner to reconstruct the 
income of the taxpayer, which kept no books and records 
that would reveal its income, was (J.A. 95) “entirely 
justified”. On appeal, the question is not whether the 
reviewing court would have reached the same factual de- 
termination but, rather, whether the evidence requires 
the conclusion that the finding of the lower court was 
clearly erroneous. Hoefle v. Commissioner, 114 F. 2d 713, 
714-715 (C.A. 6th); Burford-Toothaker Tractor Co. v. 
Commissioner, 192 F, 2d 633, 635 (C.A. 5th), certiorari 
denied, 343 U.S. 941; Real Estate Corp. v. Commissioner, 
801 F. 2d 423 (C.A. 10th), certiorari denied, 371 U.S. 
822, rehearing denied, 371 U.S. 917; Barber vy. Commis- 
sioner, 152 F. 2d 930 (C.A. 2d); Eisenberg v. Commis- 
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sioner, 161 F, 2d 506, 510 (C.A. 2d), certiorari denied, 
332 U.S. 767. 

Unlike other taxpayers, this taxpayer kept no books 
and records which would disclose its correct income. It 
implies (Br. 34-35) that its failure to maintain such rec- 
ords was due to its belief that it was exempt from tax. 
But a taxpayer may not justify its failure to comply with 
the law on the ground that it believed that it was exempt 
from tax, particularly where it made no attempt to obtain 
an affirmative ruling from the Commissioner as to its 
tax status. West Side Tennis Club v. Commissioner, 111 
F. 2d 6,9 (C.A. 2d); Polish Army Veterans v. Commis- 
sioner, 236 F. 2d 509, 518 (C.A. 3d); Puritan Church v. 
Commissioner, decided May 22, 1951 (P-H Memo T.C., 
par, 51,151, p. 464), affirmed per curiam, 103 U.S. App. 
D.C. 174, 209 F. 2d 306, certiorari denied, 350 U.S. 810. 
Where, as here, the Commissioner seeks to determine and 
tax the income of a taxpayer which kept no books or reec- 
ords, he may use alternative sources of information. 
Were it otherwise, a taxpayer could escape tax entirely 
by failing to maintain such records. 

The propriety of using the bank deposits method to 
reconstruct the income of the taxpayer in this case is 
unassailable. The Commissioner made every effort to ob- 
tain information from which to determine the income of 
the taxpayer. The revenue agent made repeated attempts 
to obtain information from the taxpayer as to its income 
(J.A. 90) but, as the Tax Court found (J.A. 93), “Per- 
mission was not granted for an examination”. Summonses 
were issued to 24 persons who were thought to be able to 
provide such information. (J.A. 98.) Seven of those in- 
dividuals summoned appeared to testify, pursuant to an 
agreement between the parties. (J.A. 67, 94.) The reve- 
nue agent, however, was unable to obtain any information 
from them concerning the correct taxable income of the 
taxpayer. The Commissioner resorted, of necessity, to 
an examination of the bank account of the taxpayer at 
the Manufacturer’s Hanover Trust Company in New 
York City. The ledger sheets revealed that total deposits 
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to that account during the calendar year 1951 were 
$447,780.41. After eliminating explained deposits in the 
amount of $55,794.56, the difference—$391,985.85—was 
set up as taxable income.*" (J.A. 69-70, 93-95.) 

We suggest that there is nothing improper, nothing 
arbitrary, about reconstructing the income of this tax- 
payer on the basis of its own bank deposits—the only 
pertinent documents of the taxpayer available to the 
Commissioner. That is not to say, of course, that any 
method would have been justified. For example, it might 


** The taxpayer claims (Br. 39-42) that the deficiency notice is 
invalid because it contains no supporting facts or figures. No par- 
ticular form of deficiency notice is required by Section 272(a) 
of the Internal Revenue Code of 1939. It is well-settled that a 
notice of deficiency is sufficient where it farily advises the tax- 
payer that the Commissioner has determined a deficiency and the 
amounts and years involved. Commissioner Vv. Stewart, 186 F. 2d 
239, 242 (C.A. 6th): Commissioner ¥, Forest Glen C. Co., 98 F. 2d 
968. 971 (C.A. 7th): Olsen v. Helrering, 88 F. 2d 650, 651 (C.A, 
2d). That the deficiency notice in this case also adequately ap- 
prised the taxpayer of the theory of the Commissioner's action is 
apparent from the taxpayer's petition. (J.A. 9-13.) The deficiency 
notice in this case also contained the supporting explanation that 
it was (J.A. 70) “based on unexplained bank credits and other 
records”. (Compare with Mesi v. Commissioner, 242 F. 2d 558, 
559 (C.A. 7th)). The Tax Court found that the taxpayer’s (J.A. 
95) “bank deposits during 1951 totaled $447,780.41. Of that amount 
respondent has determined that $391,985.85 constitutes taxable in- 
come * * *.” The substance of the argument of the taxpayer ap- 
pears to be that there is no justification for the difference— 
$55.794.56—between those two figures. Although the revenue agent 
testified that he was unable to explain the difference (J.A. 60), and 
his working papers were not in existence (J.A. 59), it appears 
that the lesser figure was arrived at after discussions with the 
taxpayer’s accountant (J.A. 88, 91). The Tax Court, which saw 
and heard the witness (cf. United States v. Yellow Cab Co., 338 
U.S. 338, 341), found that the determination of the Commissioner 
was (J.A. 95) “entirely justified” and not erroneous. Even if the 
disputed $55,794.56 had been an error, and an error in favor of 
the Commissioner, the presumption of correctness as to the re- 
mainder of the deficiency determination would not have been affect- 
ed. Hoffman Vv. Commissioner, 298 F, 2d 784, 788 (C.A. 3d); Clark 
Vv. Commissioner, 266 F. 2d 698, 707 (C.A. 9th). But assuming 
arguendo that the difference between the two figures was an error, 
it was an error in favor of the taxpayer, and we fail to see how 
it is prejudiced thereby. 
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reasonably be assumed that a clandestine organization 
would not place all of its funds in a bank account, par- 
ticularly one in its own name, with the attendant risks 
of third-party access. The point is, however, that the 
Commissioner did not attempt to tax the taxpayer on 
the basis of such assumptions but, instead, treated as in- 
come only the amounts listed as deposits in the taxpayer’s 
own bank account after eliminating explained deposits. 
As this Court stated in Plisco v. United States, 113 U.S. 
App. D.C, 177, 181, 306 F. 2d 784, 788, certiorari denied, 
371 U.S. 948: 


Since appellants provided no information which 
would enable the Commissioner to compute their in- 
come on a different basis from the one he chose, we 
cannot say that he acted arbitrarily. 

Accord, Hallabrin v. Commissioner, 325 F. 2d 298, 301 
(C.A. 6th); Burka v. Commissioner, 179 F, 2d 483, 485 
(C.A, 4th). 

The taxpayer urges (Br. 35-36) that the Commissioner 
must show a likely source of income from which the bank 
deposits could have arisen. There is no dispute, however, 
that a likely source of receipts—dues—is present in this 
case.” But the taxpayer strenuously contends (Br, 36- 
38) that dues are not income. To determine whether an 
item is income to the recipient, we start with the words of 
the statute, which are clear and comprehensive. Section 22 
(a) of the Internal Revenue Code of 1939 (Appendix, 
infra) includes as gross income gains, profits “and in- 
come derived from any source whatever * * *.” (Empha- 
sis added.) The Supreme Court has stated that the use 
by Congress of that sweeping language indicates a Con- 
gressional purpose to employ “the full measure of its 


** Although dues are clearly a likely source of income to an or- 
ganization having 25,000 members who were required to pay sub- 
stantial dues (J.A. 23, 67-68), we do not mean to suggest that dues 
are the only source of income. As we have noted, the taxpayer 
kept no gross income records, and it has been careful not to re- 
veal its sources of receipts. 


taxing power”. Helvering v. Clifford, 309 U.S. 331, 334; 
Helvering v. Midland Ins. Co., 300 U.S. 216, 223: Douglas 
v. Willeuts, 296 U.S. 1, 9. Despite that recognized pur- 
pose, the taxpayer in this case insists upon a restrictive 
concept of income. The language it employs—dues are 
not income since they are (Br. 36-37) “neither gains, 
profits, income from business, nor compensation for serv- 
ices’”—echoes the language of Eisner v. Macomber, 252 
U.S. 189, 207, which refers to income as “the gain de- 
rived from capital, from labor, or from both combined”. 
In 1943, in Helvering v. Griffiths, 318 U.S. 371, Justice 
Douglas remarked (p. 404) that “Eisner v. Macomber 
dies a slow death”. Its obituary, published in 1954, seems 
to have escaped the notice of the taxpayer. Commissioner 
v. Glenshaw Glass Co,, 348 U.S. 426. In that case, the 
Supreme Court held that money received as exemplary 
damages for fraud and punitive damages for antitrust 
violations was income to the recipients. The Commission- 
er argued that damages and other windfalls fel] clearly 
within the statutory definition of income as “gains * * * 
from any source whatever’. He argued further in Glen- 
shaw (Br. 27) that while the language of Eisner could 
be stretched to cover the damages in that case—the 
receipt of damages was possible only by litigation in 
which the taxpayer employed both capital and labor (just 
as the receipt of dues, in this case, was possible only by 
the existence of the taxpayer organization whose creation 
involved both capital and labor) —he urged that (Br. 28) 
“little is to be gained from attempting to make the Court’s 
generalization in Eisner v. Macomber serve * * * as a 
definition of income”. The Supreme Court agreed with the 
Commissioner and stated that Macomber (p. 431) “was 
not meant to provide a touchstone for all future gross in- 
come questions”. It held that the damages, being (p. 
431) “accessions to wealth, clearly realized, and over 
which the taxpayers have complete dominion”, came with- 
in the statutory definition of income. 

A more fitting description of the dues money received 
by the taxpayer in this case would be hard to formulate. 
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To our knowledge, every court which has considered the 
issue has held dues to be income.:* See, eg., United 
States v. Fort Worth Club of Fort Worth, Texas, 345 
F, 2d 52, 57 (C.A. 5th), modified and reaffirmed per 
curiam, 348 F. 2d 891; West Side Tennis Club v. Com- 
missioner, 111 F. 2d 6, 9 (C.A. 2d). It can hardly be 
seriously contended that the dues were excludable gifts. 
It is axiomatic that involuntary transfers cannot qualify 
as gifts. Commissioner v. Jacobson, 336 U.S. 28, 49-51; 
Commissioner v. Duberstein, 363 U.S. 278, 285-286. Here, 
dues payments were required by the taxpayer as a con- 
dition of membership.‘ According to the constitution of 
the taxpayer, “dues shall be paid”. (J.A, 23.) Only one 
“who pays dues regularly” may qualify as a member. 
(J.A, 20.) When a member’s dues are three months in 
arrears, he forfeits the rights and privileges of member- 
ship. (J.A. 21.) He may no longer be nominated or 
elected to any office or committee (J.A, 22), or partici- 
pate in the nomination or election of others, or partici- 


pate in the formulation of the policies of the taxpayer 
(J.A, 21). Members whose dues are six months in arrears 
“shall be dropped from party membership”, (J.A, 21.) 
The taxpayer also claims (Br. 37-38) that dues are capi- 


“The taxpayer makes no claim to the contrary. Rather, it 
argues that in the cases where dues were held to be income, the 
dues were received by taxpayers which (Br. 37) “engaged in busi- 
ness or furnished services to their members, or both”. Neither 
fact, however, controls the classification of an item as income, as 
Glenshaw Glass demonstrates. Where a taxpayer furnishes no 
services, dues are, if anything, more clearly gains and accessions 
to wealth. And the fact that a taxpayer engages in business, there- 
by obtaining receipts from outsiders, does not convert the money 
that it receives from its members as dues into anything more (or 
less) than dues. 


*° Similarly, dues would not be political contributions which are 
excluded from income to the extent used for campaign expenses. 
Rev. Rul. 54-80, 1954-1 Cum. Bull. 11; I.T, 3276, 1939-1 Cum. Bull. 
108: O'Dwyer V. Commissioner, 266 F. 2d 575, 585 (C.A. 4th), 
certiorari denied, 361 U.S. 862; United States v. Jett, 352 F. 2d 179, 
182 (C.A. 6th); Paschen v. United States, 70 F. 2d 491, 500 (C.A. 
7th). 
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tal contributions. Dues, however, have consistently been 
held to be income and not capital contributions. See, eg., 
West Side Tennis Club v. Commissioner, 39 B.T.A. 149, 
159-160, affirmed, 111 F. 2d 6,9 (C.A. 2d): United Re- 
tail Grocers Assn. v. Commissioner, 19 B.T.A. 1016; Em- 
ployees’ Benefit Assn. of Amer. Steel Foundries v. Com- 
missioner, 14 B.T.A, 1167. Compare General American 
Investors Co. v. Commissioner, 348 U.S. 434, 436, and 
Texas & Pacific Ry. Co. v. United States, 286 U.S. 285, 
289-290, with Edwards v. Cuba R. Co., 268 U.S. 628, 630- 
631, 632. 

Turning now to the question of deductions from in- 
come it is a commonplace of the tax law that the burden 
of proving deductions rests with the taxpayer.” The rule 
in bank deposit method cases is no different." Yet the 
taxpayer in this case made no attempt to carry its bur- 
den. (J.A. 96; Pet. Br, 42, fn. 24.) It implies that its 
burden of proof unlike that of other taxpayers, should 
have been carried by the Commissioner or by the Tax 
Court. 


The taxpayer implies that its burden of proof should 
have been carried by the Commissioner. Although it of- 
fered no evidence, it contends (Br. 43) that the Commis- 


3° New Colonial Co. v. Helvering, 292 U.S. 435, 440; O'Laughlin 
Vv. Helvering, 65 App. D.C. 135, 81 F. 2d 269; Marx v. Commis- 
sioner, 179 F. 2d 938, 942 (C.A. Ist), certiorari denied, 339 U.S. 
964; Mahler v. Commissioner, 119 F, 2d 869, 871 (C.A. 2d), certio- 
rari denied, 314 U.S. 660: Robinson v. Commissioner, 134 F. 2d 
168 (C.A. 3d): Schubert v. Commissioner, 286 F. 2d 573, 582 
(C.A. 4th, certiorari denied, 366 U.S. 960; McGehee v. Commis- 
sioner, 260 F. 2d 818, 822 (C.A, 5th); Bradley v. Commissioner, 
184 F. 2d 860 (C.A. 7th): Bank of America Nat. T. & Sav. Assn, 
Vv. Commissioner, 126 F, 24 48, 51 (C.A. 9th); Commissioner v. 
Thompson, 193 F. 2d 586, 587 (C.A. 10th). 


Price Vv. United States, 335 F. 24 671, 677 (C.A. 5th); Doll v. 
Glenn, 231 F. 2d 186, 188 (C.A. 6th); Bernstein vy. Commissioner, 
267 F. 2d 879, 881 (C.A. 5th); Goe v. Commissioner, 198 F. 24 851, 
852 (C.A. 3d), certiorari denied, 344 U.S. 897; Hoefle v. Commis- 
Stoner, 114 F, 2d 713, 714-715 (C.A. 6th) ; Hague Estate v. Commis- 
stoner, 132 F. 24 775, 777-778 (C.A. 2d), certiorari denied, 318 
U.S. 787; cf. O'Dwyer v. Commissioner, 266 F. 2d 575, 588 (C.A. 
4th), certiorari denied, 361 U.S. 862. 
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sioner should have allowed it deductions based on a por- 
tion of cancelled checks and a portion of payroll records of 
the taxpayer for 1951 obtained by the Commissioner 
through a subpoena. The Commissioner has analyzed 
those papers and was unable to justify allowing deduc- 
tions solely on the basis of those items.** Cf. Puritan 
Church v. Commissioner, decided May 22, 1951, (P-H 
Memo T.C., par. 51,151, p. 464), affirmed per curiam, 
103 U.S, App. D.C. 174, 209 F. 2d 306; Green v. Com- 
missioner, 11 B.T.A, 185, 186-187. The partial payroll 
record itself (a ledger), for example, does not show that 
any of the amounts listed were paid or, if paid, that 
they were paid from funds on deposit in the bank ac- 
count and drawn against the income set up by the Com- 
missioner. The portion of cancelled checks does not re- 
veal whether they represent expenses of the taxpayer it- 
self or of related organizations or persons or, even if 
that were resolved, whether the circumstances surround- 
ing the expenditures satisfy the provisions of the various 
deduction statutes. Apparently, even the taxpayer itself 
did not believe that those items were probative of deduc- 
tions. If it had entertained such a belief, it would have 
been a simple matter for it to follow the same procedure 
available to every taxpaver and have served a subpoena 
duces tecum upon the Commissioner and then have offered 
those items into evidence. Tax Court Rules of Practice, 
Rule 44.* 


32 It may be noted, however, that in determining the taxable in- 
come from the bank deposits of the taxpayer, over $55,000 was 
climinated in arriving at taxable income. (see fn. 26, supra.) So far 
as the record in this case shows and so far as any other information 
nvailable to the Commissioner indicates, that reduction includes 
the total amount of deductible items to which the taxpayer is en- 
titled. 


38 4 subpoena, served by the taxpayer on the Secretary of the 
Treasury, contained a request for the aforementioned cancelled 
checks and other items to be produced. (J.A. 65.) They were pro- 
duced at a pre-trial conference at which counsel for the taxpayer 
was shown those items. The taxpayer did not attempt to introduce 
them into evidence. To make our position absolutely clear, however, 
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The taxpayer implies that its burden of proof should 
have been carried by the Tax Court. Although it offered 
no evidence, it contends (Br. 42) that the Tax Court 
should have estimated its deductible expenses under the 
rule of Cohan v. Commissioner, 39 F. 2d 540 (C.A. 2d). 
This is not a proper case for invoking the Cohan rule. 
In that case, the taxpayer incurred business entertain- 
ment expenses in substantial amounts. He kept reliable 
gross income records and, although he gave testimonial 
evidence of his entertainment expenditures, he was unable 
to offer documentary support. The Tax Court found that 
he had made deductible expenditures but allowed him 
none. The Second Circuit held that in those circumstances, 
it would be arbitrary to disallow all claimed deductible 
expenditures and remanded the case to the Tax Court, 
directing it to estimate the amount of entertainment 
expenses incurred by Cohan. In this case, by contrast, the 
taxpayer did not keep reliable gross income records, it 
introduced no evidence of any deductible expenditures, 
and the Tax Court did not find that any were made. 
The trier of fact is not required to estimate the deductible 
expenditures of a taxpayer: for, until there is sufficient 
evidence to satisfy the trier that an amount allowed in an 
estimate was spent or incurred for a deductible purposes, 
“relief to the taxpayer would be unguided largesse”. 
Williams v. United States, 245 F. 2d 559, 560 (C.A. 5th); 
Plisco v. United States, 113 U.S. App. D.C. 177; 306 
F. 2d 784, 787; certiorari denied, 371 U.S. 948; Stein vy. 
Commissioner, 322 F, 2d 78 (C.A. 5th). 


if this Court should believe that this taxpayer should be allowed 
to go forward with its evidence at this late stage, we would have no 
objection to a remand for that purpose—even though this taxpayer 
would thereby obtain one more chance to establish its case than 
most taxpayers. 
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Ill 
The Tax Court Properly Exercised Its Discretion In 
Not Granting the Taxpayer a Continuance of This Trial 
Pending the Outcome of An Unrelated Criminal Action 


The taxpayer failed in its extraordinary attempt to 
have the Commissioner or the Tax Court carry its bur- 
den of proof. Its unwillingness to carry that burden itself 
lies at the bottom of its objection to the refusal of the 
Tax Court to grant it a continuance of the trial in this 
case pending the outcome of an unrelated criminal action. 

The taxpayer claims (Br. 44-45) that the Tax Court 
abused its discretion in denying it a continuance of its 
civil tax trial pending the outcome of a criminal action 
brought by the United States against it for failing to 
register and file a registration statement in violation of 
Section 7 of the Subversive Activities Contro] Act of 1950, 
ce. 1024, 64 Stat. 987 (50 U.S.C. 1964 ed., Sec. 786). The 
ground for the continuance was stated by the taxpayer 
in its motion to be the danger that (J.A, 48) “any wit- 
ness willing to waive his privilege against self-incrimina- 
tion to the extent of testifying for petitioner [in this 
case] * * * will thereby furnish evidence for the prose- 
cution in the subsequent trial of United States v. Com- 
munist party”. The Commissioner opposed the granting 
of the motion on the ground that the delay would be 
prejudicial to his case due to the possibility that some 
witnesses might die, and others might be too old to testify. 
(Tr. 7.) The Tax Court, in ruling on the motion, stated 
that (J.A. 51) “whatever has happened to this petitioner 
on former attempts to bring this case for trial, the fact is 
that, for practically [all of] my experience on the Tax 
Court, it has had the policy, where the situation is re- 
versed, and the respondent brings a motion for delay on 
the grounds that there is a criminal case pending, to deny 
that motion, and I may say on every occasion that I have 
had to deny such a motion on either side, it has been de- 
nied”. The Tax Court then denied the motion for con- 
tinuance, (J.A. 51.) 
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Whether the denial of a continuance constitutes an 
abuse of discretion depends not upon whether the review- 
ing court would have decided differently, but upon wheth- 
er the denial of the continuance amounts to a denial of 
due process. Unger v. Sarafite, 376 U.S, 575, 590-591. 
When the Tax Court followed its policy of not granting 
continuances after the trial date has been set, whether 
requested by the Commissioner or by a taxpayer, on the 
ground that an unrelated criminal] action is pending, the 
Tax Court did not violate due process. 

Furthermore, a motion for continuance appears not to 
have been a proper remedy. When a party moves for a 
continuance, it is assumed that the defects in its case 
prompting that request may reasonably be expected to be 
remedied if a continuance js granted—e.g., if a party 
moves for a two-day continuance on the ground that a 
Witness is absent, it is assumed that he will be able to 
produce that witness and proceed with his case two days 
hence. 

The basis of the taxpayer’s requested continuance was 
its apprehension that any Witness who would be willing 
to waive his privilege against self-incrimination to testify 
for the taxpayer in this case might thereby furnish evi- 
dence for the prosecution in the pending criminal action 
against the taxpayer. (Pet. Br, 44-45.) As it turned out, 
that fear was groundless. (Pet. Br. 45, fn. 25.) But the 
taxpayer made no representation in its motion that it 
would be in a position to go forward with this case upon 
the conclusion of that criminal trial. It is difficult to 
see how it could have done so. Any witness who would 
otherwise be prepared to testify for it as to the details 
of its finances would presumably invoke his privilege 
since, as this Court stated in Communist Party v. United 
States, 118 U.S, App. D.C. 61, 66, 331 F, 2d 807, 812, 
certiorari denied, 377 U.S. 968, “mere association with 
the Communist Party presents sufficient threat of crim- 
inal prosecution to support a claim of the privilege against 
self-incrimination.” If we assume that the requested con- 
tinuance was based on the existence of a witness who 
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would be willing to waive his privilege against incrimi- 
nating himself but unwilling to waive it so long as there 
is a criminal action pending against some other party 
(the taxpayer) which might possibly be incriminated, the 
request would appear to be a wholly improper attempt to 
circumvent the limits of the Fifth Amendment.** But, 
whether or not there is a criminal case in esse against the 
taxpayer, it may be unable to carry its burden of proof 
in this case as a natural consequence of the privilege 
of testimonial silence. 

Nevertheless, in Burnet v. Houston, 283 U.S, 223, the 
Supreme Court held that, regardless of fault, the (p. 
228) “impossibility of proving a material fact upon which 
the right to relief depends, simply leaves the claimant 
upon which the burden of proof rests with an unenforce- 
able claim, a misfortune to be borne by him, as it must 
be borne in other cases, as a result of the failure of 
proof.” ** That rule is applied in the harshest circum- 
stances—where evidence may be unavailable by reason of 
death. Hague Estate v. Commissioner, 132 F. 2d 775, 776 
(C.A. 2d), certiorari denied, 318 U.S. 787. It is fully 
applicable if the failure of proof is a natural consequence 
of the exercise of the privilege of testimonial silence. The 


34 The privilege aaginst self-incrimination is, as its terms indi- 
cate, a personal privilege and is not available to prevent the in- 
crimination of some third party. Rogers v. United States, 340 U.S. 
367, 371; United States v. White, 322 U.S. 695, 699; Hale v. Henkel, 
201 U.S. 43, 69-70. This Court’s opinion in Communist Party v. 
United States, supra, suggests no different rule. In that case, this 
Court stated that (118 U.S. App. D.C., p. 69; 331 F. 2d, p. 815) 
“We hold only that the availability of someone to sign the forms 
was an element of the offense” to be proved by the Government and 
declined to hold that the burden of proof as to that issue should 
shift to the defendant even though such information might be more 
readily available to it. The privilege against self-incrimination 
there involved was the privilege of a Party member not to incrimi- 
nate himself by signing registration forms on behalf of the Party. 


35 See also Bishop v. Commissioner, 118 U.S. App. D.C. 177, 342 
F. 2d 757, 759 (C.A. 6th); Plisco v. United States, 306 F. 2d 784 
(C.A. D.C.), certiorari denied, 371 U.S. 948: Stein v. Commissioner, 
322 F. 2d 78 (C.A. 5th); Doll v. Glenn, 231 F. 2d 186, 188 (C.A. 
6th). 
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accused in a criminal action may exercise his privilege 
by refusing to take the stand at all. But if he has sole 
knowledge of facts substantiating an affirmative defense, 
once the prosecution has established its case he “remains 
quiet at his peril.” Holland v. United States, 348 U.S. 
121, 138-139. There are no reasons why the rule that a 
party must bear the consequences of failing to carry its 
burden of proof should not apply here—absent the wholly 
unacceptable proposition that a more favorable rule ap- 
plies to this taxpayer than applies to others, 


CONCLUSION 


For the reasons stated, the decisions of the Tax Court 
should be affirmed. 


Respectfully submitted, 


MITCHELL Rogovin, 
Assistant Attorney General. 
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Attorneys, 
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Washington, D.C. 20530. 
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APPENDIX 


Internal Revenue Code of 1939: 
SEC. 22. GROSS INCOME. 


(a) General Definition—“Gross income” includes 
gains, profits, and income derived from salaries, 
wages, or compensation for personal service, of what- 
ever kind and in whatever form paid, or from pro- 
fessions, vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real or per- 
sonal, growing out of the ownership or use of or in- 
terest in such property; also from interest, rent, 
dividends, securities, or the transaction of any busi- 
ness carried on for gain or profit, or gains or profits 
and income derived from any source whatever. * * * 


* * * * 


(26 U.S.C, 1952 ed., Sec, 22.) 


SEC. 54. RECORDS AND SPECIAL RETURNS. 


(a) By Taxpayer.—Every person liable to any 
tax imposed by this chapter or for the collection 
thereof, shall keep such records, render under oath 
such statements, make such returns, and comply with 
such rules and regulations, as the Commissioner, with 
the approval of the Secretary, may from time to time 
prescribe. 


* * * * 


(26 U.S.C. 1952 ed., Sec. 54.) 


SEC. 101. EXEMPTIONS FROM TAX ON COR- 
PORATIONS. 


The following organizations shall be exempt from 
taxation under this chapter— 


* * * * 


(6) [As amended by Section 332(c), Revenue 
Act of 1950, ¢. 994, 64 Stat. 906] Corporations, 
and any community chest, fund, or foundation, 
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organized and operated exclusively for religious, 
charitable, scientific, literary, or educational pur- 
poses, or for the prevention of cruelty to chil- 
dren or animals, no part of the net earnings of 
which inurse to the benefit of any private share- 
holder or individual, and no Substantial part of 
the activities of which is carrying on propa- 
ganda, or otherwise attempting, to influence leg- 
islation. For loss of exemption under certain 
circumstances, see section 3813 and 8814; 


* * * * 


(8) Civie leagues or organizations not or- 
ganized for profit but operated exclusively for 
the promotion of social welfare, or local associa- 
tions of employees, the membership of which 
is limited to the employees of a designated person 
or persons in a particular municipality, and the 
net earnings of which are devoted exclusively to 
charitable, educational, or recreational purposes; 


* * * * 


(26 U.S.C. 1952 ed., See. 101.) 


SEC. 276, SAME—EXCEPTIONS. 


(a) False Return or No Return.—In the case of a 
false or fraudulent return with intent to evade tax 
or of a failure to file a return the tax may be as- 
sessed, or a proceeding in court for the collection of 
Such tax may be begun without assessment, at any 
time. 


* * * * 


(26 U.S.C, 1952 ed., Sec. 276.) 
SEC. 3791. RULES AND REGULATIONS, 


* * * * 


(b) Retroactivity of Regulations or Rulings.—The 
Secretary, or the Commissioner with the approval 
of the Secretary, may prescribe the extent, if any, 
to which any ruling, regulation, or Treasury De- 
cision, relating to the internal revenue laws, shall 
be applied without retroactive effect, 


(26 U.S.C. 1952 ed., Sec. 3791.) 
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SEC, 3797. DEFINITIONS. 


(a) When used in this title, where not otherwise 
distinctly expressed or manifestly incompatible with 
the intent thereof— 

* * * * 
(3) Corporation.—The term “corporation” in- 
cludes associations, joint-stock companies, and 
insurance companies. 


* * * * 


(26 U.S.C. 1952 ed., Sec. 3797.) 


Treasury Regulations 111 (1939 Code) : 


Sec. 29.54-1 [As amended by T.D. 5381, 1944 Cum. 
Bull, 188, and T.D. 5928, 1952-2 Cum. Bull. 181]. 
Records and income tax forms.— 


(a) Every person subject to the tax, except per- 
sons whose gross income (1) consists solely of salary, 
wages, or similar compensation for personal services 


rendered, or (2) arises solely from the business of 
growing and selling products of the soil, shall, for the 
purpose of enabling the Commissioner to determine 
the correct amount of income subject to the tax, 
keep such permanent books of account or records, 
including inventories, as are sufficient to establish 
the amount of the gross income and the deductions, 
credits, and other matters required to be shown in 
any return under chapter 1. In addition to such 
permanent books and records as are required by 
this paragraph with respect to the tax imposed by 
Supplement U (sections 421 to 424, inclusive), every 
organization exempt from tax under section 101 but 
required by section 54(f) to file an annual return 
shall keep such permanent books of account or rec- 
ords, including inventories, as are sufficient to show 
specifically the items of gross income, receipts, and 
disbursements, and such other information as is re- 
quired by § 29.101-1. The books or records required 
by this section shall be kept at all times available 
for inspection by internal-revenue officers, and shall 
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be retained so long as the contents thereof may be- 
come material in the administration of any internal- 
revenue law. 

See. 29.101-2 [As added by T.D. 5381, supra]. 
Proof of exemption on or after January 1, 1943.— 
Annual returns for accounting periods beginning on 
or after January 1, 1943,—(a) Proof of exemption. 
—An organization is not exempt from tax merely 
because it is not organized and operated for profit. 
In order to establish exemption it is necessary that 
every organization claiming exemption file with the 
collector for the district in which is located the prin- 
cipal place of business or principal office of the organ- 
ization an affidavit or questionnaire as set forth be 
low. An organization claiming exemption under sec- 
tion 101 (1), (3), (4), except a bona fide credit 
union, (6), (7), (8), (9), (10), (12), (14), or 
(16) shall file the form of affidavit or questionnaire 
appropriate to its activities, filled out in accordance 
With the instructions on the form or issued therewith. 
Copies of the following forms may be obtained from 
any collector: For organizations claiming exemption 
under section 101(6), Form 1023; under section 101 
(1), (3), (7), or (8), Form 1024; under section 
101(9), Form 1025: under section 101 (10), (14), 
or (16), Form 1026: under section 101(4), except 
bona fide credit unions, Form 1027; and under sec- 
tion 101(12), Form 1028, All other organizations, 
claiming exemption, including bona fide credit unions, 
shall file an affidavit showing the character of the 
organization, the purpose for which it was organized, 
its actual activities, the sources of its income and the 
disposition of such income, whether or not any of its 
income is credited to surplus or may inure to the 
benefit of any private shareholder or individual, and 
in general all facts relating to its operations which 
affect its right to exemption. To each such affidavit 
or questionaire shall be attached a copy of the articles 
of incorporation, declaration of trust, or other instru- 
ment of similar import, setting forth the permitted 
powers or activities of the organization, the by-laws 
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or other code of regulations, and the latest financial 
statement showing the assets, liabilities, receipts, and 
disbursements of the organization. 


* * * * 


Sec, 29.3797-2 [As amended by T.D. 5468, 1945 
Cum. Bull. 332]. Association.— 


The term “association” is not used in the Internal 
Revenue Code in any narrow or technical sense. It 
includes any organization, created for the transac- 
tion of designated affairs, or the attainment of some 
object, which, like a corporation, continues notwith- 
standing that its members or participants change, 
and the affairs of which, like corporate affairs, are 
conducted by a single individual, a committee, a 
board, or some other group, acting in a representa- 
tive capacity. It is immaterial whether such organi- 
zation is created by an agreement, a declaration of 
trust, a statute, or otherwise. It includes a voluntary 
association, a joint-stock association or company, a 
“business” trust, a “Massachusetts” trust, a “com- 
mon law” trust, an interinsurance exchange operating 
through an attorney in fact, a partnership associa- 
tion, and any other type of organization (by what- 
ever name known) which is not, within the meaning 
of the Code, a trust or an estate, or a partnership. 
An “investment” trust of the type commonly known 
as a management trust is an association, and a trust 
of the type commonly known as a fixed investment 
trust is an association if there is power under the 
trust agreement to vary the investment of the certifi- 
cate holders. (See Commissioner v. North American 
Bond Trust, 122 Fed, (2d) 545, certiorari denied, 314 
U.S., 701.) If the conduct of the affairs of a cor- 
poration continues after the expiration of its charter, 
or the termination of its existence, it becomes an 
association. 
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Rules of Practice, Tax Court of the United States (Rev. 
1958, 1964 ed.) : 


RULE 7. INITIATION OF A CASE—PETITION 
—FILING FEE—FORM 


* * * * 


(¢) Form of petition— 


* * * * 


(4) The petition shall contain: 


* * * * 


(B) Numbered paragraphs stating: 


* * * * 


4. Clear and concise assignments of 
each and every error which the petitioner alleges to 
have been committed by the Commissioner in the de- 
termination of the deficiency. Issues in respect of 
which the burden of proof is by statute placed upon 
the Commissioner will not be deemed to be raised by 
the petitioner in the absence of assignments of error 


in respect thereof. Each assignment of error shall be 
lettered. 


* * * * 


RULE 17. AMENDED AND SUPPLEMENTAL 
PLEADINGS 


(a) General—A motion for leave to amend a 
pleading shall state reasons for granting it and shall 
be accompanied by the proposed amendment. 


(b) Petition.— 


(1) Before answer.—The petitioner may 
amend his petition at any time before answer is 
filed. 

(2) After answer.—A petition may be amend- 
ed, after answer is filed and up to the commence- 
ment of the trial, only with the consent of the Com- 
missioner or by leave of the Court 


* * * * 


(d) To conform pleadings to proof.—The Court 
may at any time during the course of the trial grant 
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a motion of either party to amend its pleadings to 
conform to the proof in particulars stated at the time 
by the moving party. The amendment or amended 
pleadings thus permitted, shall be filed with the Court 
at the trial or shall be filed in the office of the Clerk 
of the Court in Washington, D.C., within such time 
as the Court may fix. (See Rules 4, 5, and 19.) 
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